
AGENDA  
SANTA CRUZ METRO BOARD OF DIRECTORS  

SPECIAL MEETING OF DECEMBER 7, 2012 
9:00 AM 

 

   

Mission Statement: “To provide a public transportation service that enhances personal mobility and creates a sustainable transportation 
option in Santa Cruz County through a cost‐effective, reliable, accessible, safe, clean and courteous transit service.” 

 
 

 

 
THE BOARD MEETING AGENDA PACKET CAN BE FOUND ONLINE AT 

WWW.SCMTD.COM AND IS AVAILABLE FOR INSPECTION AT SANTA CRUZ METRO’S 
ADMINISTRATIVE OFFICES LOCATED AT 110 VERNON STREET, SANTA CRUZ, CALIFORNIA 

 
 Director Margarita Alejo     City of Watsonville 
 Director Hilary Bryant    City of Santa Cruz 
 Director Dene Bustichi     City of Scotts Valley 
 Director Daniel Dodge, Vice Chair  City of Watsonville 
 Director Ron Graves    City of Capitola 
 Director Michelle Hinkle    County of Santa Cruz 
 Director Deborah Lane    County of Santa Cruz  
 Director John Leopold    County of Santa Cruz 
 Director Ellen Pirie    County of Santa Cruz 
 Director Lynn Robinson, Chair   City of Santa Cruz  
 vacant      County of Santa Cruz 
 Ex-Officio Director Donna Blitzer  UC Santa Cruz 

 
Leslie R. White, General Manager / Secretary of the Board 

Margaret Gallagher, District Counsel 
 

 
TITLE 6 - INTERPRETATION SERVICES / TÍTULO 6 - SERVICIOS DE TRADUCCIÓN 

Spanish language interpretation and Spanish language copies of the agenda packet are available on 
an as-needed basis. Please make advance arrangements with Tony Tapiz, Administrative Services 
Coordinator at 831-426-6080. Interpretación en español y traducciones en español del paquete de la 
agenda están disponibles sobre una base como-necesaria. Por favor, hacer arreglos por adelantado 
con Tony Tapiz, Coordinador de Servicios Administrativos al numero 831-426-6080. 
 

AMERICANS WITH DISABILITIES ACT 
        The Board of Directors meets in an accessible facility.  Any person who requires an 
accommodation or an auxiliary aid or service to participate in the meeting, or to access the agenda 
and the agenda packet (including a Spanish language copy of the agenda packet), should contact 
Tony Tapiz, Administrative Services Coordinator, at 831-426-6080 as soon as possible in advance of 
the Board of Directors meeting.  Hearing impaired individuals should call 711 for assistance in 
contacting Santa Cruz METRO regarding special requirements to participate in the Board meeting.  
For information regarding this agenda or interpretation services, please call Santa Cruz METRO at 
831-426-6080.  

http://www.scmtd.com/�
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MEETING LOCATION: SANTA CRUZ METRO ADMINISTRATIVE OFFICES 
110 VERNON STREET, SANTA CRUZ 

 
9:00 A.M. 

 
 

NOTE: THE BOARD CHAIR MAY TAKE ITEMS OUT OF ORDER 

THE SANTA CRUZ METRO BOARD OF DIRECTORS MEETING WILL BE INTERRUPTED BRIEFLY AT 10:00 A.M. 
TO HOLD THE ANNUAL MEETING OF THE SANTA CRUZ CIVIC IMPROVEMENT CORPORATION 

 

SECTION I: OPEN SESSION  
 

1.   CALL TO ORDER & ROLL CALL 
 

2.  ADDITIONAL DOCUMENTATION TO SUPPORT EXISTING AGENDA ITEMS 
 
CORRESPONDENCE REGARDING CONSIDERATION OF BIDS FROM LEWIS C NELSON 
& SONS, INC. AND C OVERAA AND COMPANY, INC. 

 Ned Van Valkenburgh, Carpenters Union Local 505 of Santa Cruz County 
 

CONSENT AGENDA 
All items appearing on the Consent Agenda are recommended actions which are considered to be routine and will be 
acted upon as one motion. All items removed will be considered later in the agenda. The Board Chair will allow public 
input prior to the approval of the Consent Agenda items. 
  
3. CONSIDERATION OF AUTHORIZING THE GENERAL MANAGER TO EXECUTE A 

CONTRACT AMENDMENT WITH OJO TECHNOLOGY, INC. FOR SECURITY SYSTEM 
INSTALLATIONS IN AN AMOUNT NOT TO EXCEED $810,198 
Submitted by Erron Alvey, Purchasing Agent 

 
REGULAR AGENDA 

4. CONSIDERATION OF APPOINTING LESLYN SYREN TO THE POSITION OF METRO 
DISTRICT COUNSEL  AND AUTHORIZING THE CHAIR OF THE BOARD OF DIRECTORS 
TO EXECUTE AN EMPLOYMENT AGREEMENT FOR THE PERIOD DECEMBER 17, 2012 
THROUGH DECEMBER 31, 2015 
Presented by Lynn Robinson, Chair 

5. PUBLIC HEARING WILL TAKE PLACE AT 9:15 A.M. 

6. CONSIDERATION OF DECLARING WEST BAY BUILDERS AS NONRESPONSIVE & 
NONRESPONSIBLE, AND REJECTING THEIR BID FOR THE JUDY K. SOUZA 
OPERATIONS BUILDING FACILITY 

 Presented by Frank Cheng, Project Manager & Information Technology Manager  
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7. CONSIDERATION OF DECLARING ZOVICH CONSTRUCTION AS NONRESPONSIVE, AND 
REJECTING THEIR BID FOR THE JUDY K. SOUZA OPERATIONS BUILDING FACILITY 
Presented by Frank Cheng, Project Manager & Information Technology Manager 
 

8. CONSIDERATION OF DECLARING BIDS FROM LEWIS C. NELSON AND SONS, INC., C. 
OVERAA & CO., F & H CONSTRUCTION, OTTO CONSTRUCTION, SJ AMOROSO AND 
ROEBBELEN CONTRACTING, INC.  TO BE RESPONSIVE AND THESE BIDDERS TO BE 
RESPONSIBLE PURSUANT TO THE BIDS SUBMITTED FOR THE JUDY K. SOUZA 
OPERATIONS BUILDING FACILITY, PARKING STRUCTURE AND RELATED SITE WORK 
ON  SEPTEMBER 12, 2012 AND AWARD CONTRACT TO THE LOWEST RESPONSIVE, 
RESPONSIBLE BIDDER 
Presented by Frank Cheng, Project Manager & Information Technology Manager 
 

9. REVIEW OF ITEMS TO BE DISCUSSED IN CLOSED SESSION 
Presented by Margaret Gallagher, District Counsel 

10. ORAL AND WRITTEN COMMUNICATIONS REGARDING CLOSED SESSION 
 

SECTION II: CLOSED SESSION  
1. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION 

(Pursuant to Government Code Section 54956.9) 

Name of Case:    Raymond Emme v. Bonnie Morr, et al.  
    (Before the Superior Court of Santa Cruz County) 

 
SECTION III: RECONVENE TO OPEN SESSION 

11. REPORT OF CLOSED SESSION 

12. ORAL ANNOUNCEMENT 
The next Board or Directors meeting will be held Friday, December 14, 2012 at 8:30 a.m. at 
the Santa Cruz METRO Offices, 110 Vernon Street, Santa Cruz, California. 

13. ADJOURNMENT 
Adjourn to the next Board of Directors Meeting. 

 
Pursuant to Section 54954.2(a)(1) of the Government Code of the State of California, this agenda was posted at least 24 
hours in advance of the scheduled meeting at a public place freely accessible to the public 24 hours a day.   
 
The agenda packet and materials related to an item on this Agenda submitted to the Board of Directors after distribution 
of the agenda packet are available for public inspection in the Santa Cruz METRO Administrative Office (110 Vernon 
Street, Santa Cruz) during normal business hours. Such documents are also available on the Santa Cruz METRO website 
at www.scmtd.com subject to staff’s ability to post the document before the meeting. 

http://www.scmtd.com/�


 
 
December 3, 2012 
 
Santa Cruz Metropolitan Transit District 
110 Vernon Street 
SANTA CRUZ, CA 95060 
  
Attn: Members of the Board of Directors       
 
Re: Contract proposal for Judy K Souza Operations & Bus Park Facility 
 1200 River Street 
 Santa Cruz, CA 95060 
 
Bid Date:  September 12, 2012 
 
Subject:  Consideration of Bids from Lewis C Nelson & Sons, Inc.  and C Overaa 

and Company, Inc. 
 
Dear Members of the Board; 
 
I am writing on behalf of the Carpenters Union Local 505 of Santa Cruz County. 
 
We have reviewed the bids on the above-named project and request that the Board 
reject the bid from Lewis C Nelson  & Sons, Inc. (“LCN”) because it fails to meet the 
requirements of the California Public Contract Code “Subletting and Subcontracting Fair 
Practices Act” Section 4101, et seq. (“PCC4100”). 

 
The fundamental intent of the competitive bidding laws (PCC 4100, et. seq.), in 
requiring the listing of subcontractors, is to prevent bid shopping and bid peddling of 
subcontracted portions of public projects and it applies to those portions of work valued 
above the threshold amount (1/2 % of the total base bid amount).  Further if a prime 
contractor fails to list a subcontractor for a portion of work valued over that threshold 
amount, the law requires that the prime contractor be qualified and actually do that 
portion of the work. If a prime contractor lists more than two subcontractors to do the 
same portion of work the prime contractor again must be qualified and actually do that 
portion of the work, instead of the listed subcontractor.  
  
From this, I believe that the case law supports the assertion that the subcontractor list 
together with any information contained in the bid submittal, i.e.,  only those documents 
presented at the time of the bid opening, 2 pm on September 12, 2012, and Bid Form 
Documents #6, #7, and #8 (#8 relative only to the subcontractor's workforce), submitted 
within 2 business days thereafter,  must contain sufficient information so that the 
awarding body can determine, without ambiguity and without additional information from 
the bidder, the identity of each subcontractor listed on the Subcontractor List, Doc 9.  If 
an examination of the entire bid submittal does not remove an ambiguity as to the 

225 Searidge Road 
Aptos, CA 95003 
F(831) 688-5027 

UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA 

Local Union 505 
County of Santa Cruz 

(831) 688-5025 
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identity of a subcontractor then, in effect, the prime contractor has listed more that one 
subcontractor for the same portion of work and thus must be capable and must self-
perform this portion of work. 
  
The reality of preparing bids is that contractors are getting numbers (bids) from 
subcontractors, who tend to wait until the last moments to provide their information in an 
effort to prevent bid peddling and bid shopping before the bids are submitted.  The 
contractors are rushing to finish filling in their subcontractor lists and they often use the 
"common" names of their familiar subs.  For example, the LCN bid identifies "Pacific" 
from "Stockton" to do "steel," "STS" from "Rancho Cordova" to do "traffic coating," and 
"Foundation" from "Oakley" to do "piles".   
  
This shorthand listing of subcontractors creates problems.  A search for “Pacific” on the 
Contractor State License Board (“CSLB”) website showed more than 1300 licensed 
contractors with a business name beginning with "Pacific”.  There are two “Pacific” 
entities with a Stockton address—"Pacific Steel and Concrete, Inc.” dba "Pacific 
Construction", # 492634, which expired in 1988; and "Pacific Steel Fabricators, Inc.,"# 
794214, which expired in 2007.  The Metro staff prepared a typed summary of the 
various bidders’ subcontractor lists.  Using the information provided in the bid submittal 
and presumably generally available public information the Metro staff was able to 
establish a license number for every subcontractor listed by every bidder except for 
LCN and F&H Construction.  In the portion of their typed report about LCN’s 
subcontractor list, the staff noted that there were two “Pacific” contractors and they did 
not establish a contractor license number for ”Pacific” or for "STS." (That some of these 
“Pacific” contractors do not have active licenses does not preclude LCN from having 
listed them as their subcontractor since nothing in the bid documents or state law 
prevents a subcontractor with an expired license from making a bid, although they 
cannot entering into a contract until the license is "active".  So a subcontractor with an 
expired license could submit a bid to a prime contractor and, if successful, activate (or 
renew) their expired license and proceed). 
 
There is a similar problem with “Foundation” listed by LCN.  The CSLB lists three 
entities with a name starting with “Foundation” in Oakley, CA— “Foundation Waterways 
Inc.”, # 842509, license expired in 2006; “Foundation/Macias Joint Venture”, # 672813, 
license expired in 1999; and “Foundation Constructors Inc.”, # 270761, which has an 
active license.  
 
Since it appears that the awarding body is unable to resolve these ambiguities this 
results in LCN having listed more than one subcontractor for the same portion of work. 
This requires that LCN to be capable and to actually do the work of installing the cement 
piles and structural steel.  Accordingly the awarding body would need to make a 
determination whether LCN was capable and would do this work, if not, their Doc 9 
would appear to fail to meet the requirements of PCC 4100 and their bid would be non-
responsive.  Since the installation of concrete piles and structural steel each require 
quite specialized skills and equipment and is work LCN has not previously self-
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performed, it is doubtful that an awarding body could determine that they were capable 
of self-performing this work.  
 
The bid from C Overaa and Company, Inc. (“COC”’) lists "MGM" from "San Jose" to 
do "framing & drywall", and "Southwest" from "Henderson, NV" to do "steel".  There 
are three “MGM’s” with San Jose addresses:  “M G M Construction”, # 764560, revoked 
in 2007, and “M G M Construction A Partnership”, # 825608, also revoked in 2007, and 
“M G M Drywall Inc.”, # 769401, which is active.  A review of contractors with a name 
beginning with “Southwest”, showed two companies with a Henderson, NV address:  
“Southwest Erectors”, # 397260, license expired in 2007; and “Southwest Steel of 
California Inc.”, dba “Southwest Steel Inc.”, # 935225, which is active.  
 
Under these circumstances, an awarding body must review all documents submitted 
with the bid in order to determine whether either of these bidders meet the burden of 
providing an unambiguous subcontractor listed for each of these portions of work.  Bid 
Form Documents #6, #7, and #8, if they were timely submitted, are a starting point.  For 
example, COC submitted Doc #6 and/or Doc #7 for each of its listed subcontractors with 
its bid submittal.  These documents clarify any ambiguity regarding “MGM” and 
“Southwest” by establishing that “MGM” is “M G M Drywall Inc.” and that “Southwest” is 
“Southwest Steel.”  Every other subcontractor listed in COC’s Doc 9 is also clearly and 
unambiguously identified by either a Doc #6 or Doc #7 contained in COC’s bid 
submittal.  
 
As part of its review of the bids, the awarding body must be assured that the staff 
maintained the integrity and record of what documents are properly considered part of 
the “bid submittal” from each prime contractor.  In the very least, the staff report 
attachment “IFB 12‐23 Bid Analysis Spreadsheet” presented to the Board at the 
November 9 meeting should serve as a tentative authority on this matter.  According to 
that report, LCN submitted no Documents #6, #7 or #8 relating to any of its listed 
subcontractors by the deadline for those documents to be considered as included in the 
bid submittal, ie. two business days after September 12, 2012.  Thus, although the 
Board may determine that late submittal of Documents #6, #7, or #8 does not render a 
bid non-responsive, the Board cannot rely upon late submitted documents from LCN to 
clarify any ambiguities presented by LCN’s subcontractor list. 
 
Subsequent to the November 9 meeting, the staff determined that the staff report was 
incorrect and that every bidder had errors or omissions in Documents #6, #7 or #8.  This 
apparently led the staff to issue a letter, dated Nov. 21, 2012, informing the bidders that 
the staff was revising its finding such that failure to provide all of the applicable Doc #6 
and/or Doc #7 and Doc #8 within the time period required by the specifications was an 
immaterial irregularity and would not result in a bid being determined to be non-
responsive.    
 
Based upon the above discussion and the requirements of Public Contract Code section 
4100 et seq., we believe that the Lewis C Nelson bid submittal is deficient and non-
responsive because it fails to provide an unambiguous list of subcontractors performing 
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those portions of the project amounting to more than ½% of the total bid amount as 
required by Public Contract Code sections 4100, et. seq., and urge the Board should so 
find.  Further, if the Board approves the staff’s recommended modification of the 
requirements for submitting complete Doc #6 and/or Doc #7 and Doc #8 as part of the 
“bid submittals”, we believe that the C. Overaa & Company bid submittal is complete 
and responsive and urge the Board should so find.  We urge the Board of Directors of 
the Santa Cruz Metropolitan Transit District to award the project to the lowest 
responsible and responsive bidder: C. Overaa & Company. 
 
Thank you for your consideration of these weighty issues, and we look forward to your 
response.  Should you have any questions regarding these requests, please do not 
hesitate to contact me at 831-760-2429. 
 
 
Sincerely, 
 
 
 
Ned Van Valkenburgh 
Marketing Representative 
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT 
 
 
 
DATE: December 7, 2012 
 
TO:  Board of Directors 
 
FROM: Erron Alvey, Purchasing Agent  
 
SUBJECT: CONSIDERATION OF AUTHORIZING THE GENERAL MANAGER TO 

EXECUTE A CONTRACT AMENDMENT WITH OJO TECHNOLOGY, 
INC. FOR SECURITY SYSTEM INSTALLATIONS IN AN AMOUNT NOT 
TO EXCEED $810,198 

 

I.  RECOMMENDED ACTION 

Authorize the General Manager to execute a contract amendment for security system 
installations with Ojo Technology, Inc. in an amount not to exceed $810,198. 

II.  SUMMARY OF ISSUES 

• Santa Cruz METRO has a need to extend the term of the current contract and add 
additional funds. 

• Santa Cruz METRO has a contract with Ojo Technology, Inc. for installation of 
security systems at several sites. 

• This contract was established on January 7, 2011 and will expire on January 6, 2013. 

• Due to unforeseen delays and construction of the Judy K. Souza Operations Facility, 
staff is requesting that the contract term be extended through January 6, 2016. 

• Necessary changes regarding conduit for the cable feed and video storage capacity 
required both additional time and increased costs, therefore, a contract amendment 
extending the term of the contract and adding additional funding is recommended. 

III. DISCUSSION 

Santa Cruz METRO has a contract with Ojo Technology, Inc. for installation of security systems 
at several sites.  During the course of the project, it was determined that the existing conduit at 
Pacific Station would not be able to contain the new cable feed as anticipated.  Therefore, new 
conduit will need to be laid.  This conduit can either be laid by opening up a trench in the 
concrete through the bus lanes, or use equipment to bore through the concrete.  Boring through 
the concrete is the more expensive option, however, was chosen as it minimized the disruption of 
service, reduced accessibility issues, and increased safety of the public areas.  This type of 
installation will also take more time and planning than the original installation type would have 
taken. 
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The second factor is in regard to the required video storage capacity.  After an incident occurred 
at Pacific Station (at the beginning of the project), the Santa Cruz Police Department requested 
our video footage of the date and time in question.  The current recording capacity was such that 
the section of video needed had already expired and was gone although it had only been a matter 
of weeks.  Per Public Utilities Code § 99164 and Government Code § 53162, a transit agency is 
required to purchase and install equipment capable of storing recorded images for at least one 
year, and specifically that video recordings made by security systems operated as part of a public 
transit system shall be retained for one year.  The original storage capacity requested by Santa 
Cruz METRO was not sufficient, and an upgrade to equipment capable of one year storage was 
required.  The upgraded equipment significantly increased cost, and added additional time in 
sourcing and obtaining the product. 
 
Additional time is also being requested to accommodate the construction of the Judy K. Souza 
Operations Facility, which has a security system component in this contract.  It is anticipated that 
the entire project will be completed by January 6, 2016. 
 
Staff recommends that the Board of Directors authorize the General Manager to execute a 
contract amendment on behalf of Santa Cruz METRO.  Robert Cotter, Maintenance Manager, 
will continue to serve as the Contract Administrator and will ensure contract compliance.   

IV.  FINANCIAL CONSIDERATIONS 

Additional funds in an amount of $810,198 are requested for approval at this time.  The new 
contract total not to exceed would be $1,674,198. A sole source justification has been prepared 
and a cost analysis of equipment and labor rates have been performed.  The current contract 
pricing offered was determined to be fair and reasonable. 
 
Funds to support this contract are from the Proposition 1B California Transit Security Grant 
Program, and the MetroBase Project.   

V.  ATTACHMENTS 

Attachment A: Contract Amendment with Ojo Technology, Inc. 

3.2



SANTA CRUZ METROPOLITAN TRANSIT DISTRICT  
SECOND AMENDMENT TO CONTRACT NO. 11-01  

FOR SECURITY SURVEILLANCE SYSTEMS 
 
THIS SECOND AMENDMENT TO CONTRACT NO. 11-01 for Security Surveillance Systems 
is made effective January 7, 2013 between the SANTA CRUZ METROPOLITAN TRANSIT 
DISTRICT, a political subdivision of the State of California (“Santa Cruz METRO”), and OJO 
TECHNOLOGY (“Contractor”). 
 
I. 
 

RECITALS  

1.1 Santa Cruz METRO and Contractor entered into a Contract for a Closed Circuit 
Television Surveillance System at the Watsonville Transit Center (“Contract”) on 
January 7, 2011. 

 
1.2 Effective January 7, 2012, the Contract was amended to include a comprehensive 

security surveillance system for all of Santa Cruz METRO facilities, including but not 
exclusive to the Watsonville Transit Center, as per the original Request for Proposals 
dated August 3, 2010 and Contractor’s proposal with Best and Final Offer dated 
December 22, 2010. 

 
1.3 Santa Cruz METRO and Contractor desire to amend the Contract as provided herein. 

 
Therefore, Santa Cruz METRO and Contractor amend the Contract as follows: 
 
II. TERM 
 

2.1 Article 4.01 is replaced in its entirety by the following: 
 

The term of this Contract shall be from January 7, 2011 to January 6, 2014.  
 
III.  TERMS OF PAYMENT 
 

3.1 Article 5.01 is replaced in its entirety by the following: 
 

Santa Cruz METRO shall compensate Contractor in an amount not to exceed the 
amounts/rates agreed upon by Santa Cruz METRO.  Santa Cruz METRO shall 
reasonably determine whether work has been successfully performed for purposes 
of payment.  Compensation shall be made within thirty (30) days of Santa Cruz 
METRO’s written approval of Contractor’s written invoice for said work.   
 
Santa Cruz METRO and Contractor agree that the total amount payable pursuant to 
this Second Amendment shall not exceed $810,198. 

 
IV. REMAINING TERMS AND CONDITIONS 
 

4.1 All other provisions of the Contract that are not affected by this amendment shall 
remain unchanged and in full force and effect. 
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IV. AUTHORITY 
 

5.1 Article 7 is amended to include the following language: 
 

Each party has full power to enter into and perform this Second Amendment to the 
Contract and the person signing this Second Amendment on behalf of each has 
been properly authorized and empowered to enter into it.  Each party further 
acknowledges that it has read this Second Amendment to the Contract, understands 
it, and agrees to be bound by it. 

 
 
 
 
Signed on __________________________________________  
 
 
 
Santa Cruz METRO –  
SANTA CRUZ METROPOLITAN TRANSIT DISTRICT  
 
 
 
__________________________________________________  
Leslie R. White 
General Manager  
 
 
 
Contractor –  
OJO TECHNOLOGY 
 
 
 
By _________________________________________________  
Angie Wong 
President and Chief Executive Officer 
 
 
 
Approved as to Form: 
 
 
 
____________________________________________________  
Margaret R. Gallagher 
Santa Cruz METRO Counsel 
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT 
 
 
 
DATE: December 7, 2012 
 
TO:  Board of Directors 
 
FROM: Lynn Robinson, Chair 
 
SUBJECT: CONSIDERATION OF APPOINTING LESLYN SYREN TO THE 

POSITION OF METRO DISTRICT COUNSEL AND AUTHORIZING 
THE CHAIR OF THE BOARD OF DIRECTORS TO EXECUTE AN 
EMPLOYMENT AGREEMENT FOR THE PERIOD DECEMBER 17, 2012 
THROUGH DECEMBER 31, 2015. 

 

I.  RECOMMENDED ACTION 

That the Board of Directors approve the appointment of Leslyn Syren to the position of 
METRO District Counsel. That the Board of Directors authorize the Chair to execute an 
Employment Agreement with Leslyn Syren for the period of December 117, 2012 through 
December 31, 2015. 

II.  SUMMARY OF ISSUES 

• Earlier this year METRO District Counsel Margaret Gallagher notified the Board of 
Directors that it was her intention to retire at the end of 2012. 

• In response to Ms. Gallagher’s notification the Board of Directors formed a 
Recruitment Task Force comprised of Board Members; Chair Lynn Robinson, Vice-
Chair Daniel Dodge, Director Dene Bustichi, Director John Leopold, and Director 
Ellen Pirie. 

• With assistance of Human Resources Manager Robyn Slater the Recruitment Task 
Force placed solicitations in trade and legal media resulting in the receipt of 23 
applications for the District Counsel position. 

• The Members of the Recruitment Task Force reviewed the application materials that 
were submitted and developed a list of 5 candidates that would be interviewed in 
Santa Cruz. 

• On November 16, 2012 the Recruitment Task Force interviewed the 5 selected 
candidates for District Counsel. Leaders from the UTU Local 23 and the SEIU Local 
521 also were provided the opportunity to interview each of the 5 candidates.  

• The November 16, 2012 interview process resulted in the selection of 3 candidates to 
be invited to Santa Cruz to be interviewed by the entire Board of Directors. 

• On November 30, 2012 the Board of Directors interviewed the 3 selected candidates. 
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• At the conclusion of the interview process the Board of Directors selected Leslyn 
Syren as the preferred candidate for the position of District Counsel and authorized 
the Chair of the Board to negotiate an Employment Agreement for review by the 
Board. 

• The Chair of the Board has negotiated the attached Employment Agreement, effective 
12/17/12-12/31/15, and Leslyn Syren has accepted the agreement pending approval 
by the Board of Directors. 

III. DISCUSSION 

METRO has been fortunate to have the services of Margaret Gallagher as the District Counsel 
for over 20 years. Earlier this year Ms. Gallagher indicated that it was her intention to retire at 
the end of 2012. Based upon the notification from Ms. Gallagher the Board of Directors began 
the process of recruiting an individual to be appointed to the position of District Counsel prior to 
the end of 2012.  
 
The Board of Directors appointed a Recruitment Task Force comprised of Board Members, and 
supported by the METRO Human Resources Manager to carry out the recruitment process. 
Solicitations and information was distributed through trade and legal publications. METRO 
received 23 applications for the position of District Counsel as a result of the solicitations. The 
Members of the Recruitment Task Force reviewed all of the applications and selected 5 
candidates to be invited to Santa Cruz for in-person interviews. 
 
On November 16, 2012 the Members of the Task Force interviewed the selected candidates. The 
candidates were also interviewed by leaders from UTU 23 and SEIU 521. General Manager Les 
White was also provided an opportunity to meet with the candidates on November 16, 2012. As a 
result of these interviews 3 candidates were selected to be invited to Santa Cruz to be 
interviewed by the entire Board of Directors. 
 
On November 30, 2012 the Board of Directors interviewed the selected 3 candidates for the 
position of District Counsel. At the conclusion of the interviews the Board selected Leslyn Syren 
as the preferred candidate and authorized the Board Chair to negotiate an Employment 
Agreement. 
 
The Chair of the Board of Directors  met with Leslyn Syren and negotiated an Employment 
Agreement for the period December 17, 2012 through December 31, 2015. Leslyn Syren has 
accepted the Agreement which is attached to this Report and therefore, the Agreement is now 
ready for Board consideration. 
 
It is recommended that the METRO Board of Directors formally appoint Leslyn Syren as the 
District Counsel and authorize the Chair to execute the attached 2012/2015 Employment 
Agreement. 
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IV.  FINANCIAL CONSIDERATIONS 

Funds to support the position of METRO District Counsel, and the provisions of the attached 
Employment Agreement, are contained in the 13/14 METRO Operating Budget. 

V.  ATTACHMENTS 

Attachment A: Employment Agreement—METRO/Leslyn Syren, 2012 through 2015. 
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SANTA CRUZ METROPOLTAN TRANSIT DISTRICT 
 

EMPLOYMENT AGREEMENT 
 

This is an employment agreement made and entered into on December 7, 2012 by and between the 
Santa Cruz Metropolitan Transit District (hereinafter referred to as “SC METRO”) and Leslyn Syren 
(hereinafter referred to as “Employee”). 

 
WHEREAS, the Board of Directors of the SC METRO is authorized pursuant to the Santa Cruz 

Metropolitan Transit District Act of 1967, Sections 98114 and 98115 of the California Public Utilities Code to 
enter into contracts on behalf of the SC METRO and to appoint and fix the salary of the District Counsel: 

 
WHEREAS, the Board of Directors of the SC METRO desires to employ the services of Leslyn Syren 
in the position of District Counsel; and 
 
WHEREAS, Leslyn Syren will serve as an at will employee in the position of District Counsel; and 
 
WHEREAS, Leslyn Syren desires to enter into an agreement to serve in the position of District 
Counsel for the period December 17, 2012 through December 31, 2015. 
 
THEREFORE, in consideration of the terms and conditions of the Agreement the parties agree as 
follows: 
 
 

SECTION 1 – DUTIES AND RESPONSIBILITIES 
 

A. SC METRO agrees to the employment of Employee as District Counsel and the Employee accepts 
such employment under the terms and conditions set forth in this Agreement. 
 

B. Employee shall have and agrees to perform in good faith the duties and responsibilities of District 
Counsel.  As such, Employee shall have the responsibility for the proper administration of the SC 
METRO in accordance with State law and such ordinance, resolutions and policies as have been or 
may be established by the Board of Directors.  Employee shall have the general supervision and 
management of the legal affairs of the SC METRO under the direction of the Board of Directors and 
shall perform such duties as outlined in the position description, a true copy of which is attached 
heretofor as Attachment A, the terms of which are incorporated by reference herein as though fully 
set forth, and shall perform such other duties and responsibilities as may be assigned from time to 
time by the Board of Directors.  Employees duties shall also include but not be limited to those set 
forth in Public Utilities Code Section 98000 et seq (as amended) and the SC METRO Bylaws (as 
amended). 

 
SECTION 2 – CONDITIONS OF EMPLOYMENT 

 
A. Employee shall devote all of her professional energies, interests, and abilities to the performance of 

the duties and responsibilities of District Counsel and shall not engage in any additional professional 
activities without the permission of the Board of Directors. 
 

 
SECTION 3 – TERM OF EMPLOYMENT 

 
A. Subject to the provisions for termination set forth below in Section 7 of this Agreement, the 

Employee’s term of employment shall be for the period December 17, 2012 through December 
31, 2015. 
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SECTION 4 – COMPENSATION 
 

A. As compensation for the services rendered to the SC METRO during the term of this Agreement, 
the Employee shall be compensated at the rates identified in the District Management 
Compensation Plan identified as Attachment B to this Agreement, the terms of which are 
incorporated by reference herein as though fully set forth. It is agreed that the Employee shall 
initially be placed at step three (3) of the salary range for District Counsel as indentified in 
Attachment B and shall advance to the next step in the range every twelve (12) months 
thereafter.  Any cost of living adjustments approved by the Board of Directors applying to the 
rates of compensation in the Management Compensation Plan shall be applied to rates identified 
for the position of District Counsel in the Plan.  Compensation provided under this section shall 
be payable in accordance with the SC METRO’s regular payroll procedures. 

 
SECTION 5 – VACATION 

 
A. Commencing upon execution of this Agreement, the Employee shall accrue vacation at a rate 

equivalent to three (3) weeks per year.  Accrual shall be in accordance with the SC METRO’s 
regular payroll procedures and the District’s Management Compensation Plan. 

 
SECTION 6 – SICK LEAVE 

 
A. The Employee shall be provided sick leave benefits in accordance with the District’s 

Management Compensation Plan identified in Attachment B of this Agreement. 
 

SECTION 7 – TERMINATION/SUSPENSION 
 

A. This Agreement may be terminated: 
i. By mutual agreement and upon such terms and conditions as agreed to in writing by the 

Employee and the SC METRO. 
 

ii. By adoption of a resolution approved by the affirmative vote of a majority of the Board of 
Directors for the removal, with or without cause, of the Employee as District Counsel. 
The Employee shall be provided notification of the meeting where the resolution is to be 
considered at least ten (10) working days prior to the meeting; 

 
iii. By not successfully passing the Probationary period.  Employee shall be subject to an initial 

Probationary period of twelve (12) months.  Prior to the end of the initial Probationary 
period, the Board of Directors act to confirm Employee’s successful completion of 
Probation or act to extend the Probationary period for one or more additional periods of 
time.  During the initial Probationary period or any approved extension, if it is determined 
by the Board of Directors that the Employee is not performing at the standards set by the 
Board of Directors, the Employee may be removed pursuant to the procedure set forth in 
subsection 7(A)(ii). 

 
iv. By the death or resignation of the Employee. 

 
B. The SC METRO may suspend the Employee with or without full pay and benefits by the 

adoption of a resolution setting forth the reasons for the suspension approved by the affirmative 
vote of a majority of the Board of Directors for the suspension of the Employee as District 
Counsel.  The Employee shall be provided notification of the meeting where the resolution is to 
be considered at least ten (10) working days prior to the meeting.  
 

C. This Agreement shall not limit the rights of the parties to pursue remedies under California State 
Law should a breach of contract occur which is not able to be mutually resolved by the parties. 
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SECTION 8 – COMPENSATION AFTER TERMINATION 
 
A. If the Employee does not successfully complete the probationary period (first twelve [12] months 

of employment and any approved extensions), or elects to voluntarily terminate employment 
prior to competing the  probationary period the SC METRO is under no obligation to compensate 
the Employee for any time left until the end of the term of the contract. 
 

B. If this Agreement is terminated under Section 7(A)(ii) by the adoption of a resolution and the 
grounds for the Employee termination are malfeasance, dishonesty, or moral turpitude on the 
part of the Employee, which shall result in a conviction, the SC METRO shall have no additional 
financial obligation to the Employee.  If the grounds of the Employee’s termination under Section 
7(A)(ii) are other than those set forth in the preceding sentence, the SC METRO shall 
compensate the Employee, at the level of salary and benefits in effect at the time of termination, 
for the remaining period of this Agreement or for a maximum period of eighteen (18) months, 
whichever is the lesser, and shall compensate the Employee for all unused leave accruals 
provided in the District’s Management Compensation Plan indentified in Attachment B to this 
Agreement.  

 
C. If this Agreement is terminated under section 7(A)(iv) by the Employee’s death the SC METRO 

shall compensate the Employee’s beneficiary, identified in the life insurance policy provided by 
the SC METRO, for all unused leave accruals provided in the District’s Management 
Compensation Plan identified in Attachment B to this Agreement. 

 
SECTION 9 – OTHER CONDITIONS OF EMPLOYMENT 

 
A. Employee shall be entitled to and receive the benefits and conditions of employment which are 

available generally to other non-bargaining unit employees of the SC METRO except as 
expressly modified by this Agreement.  The District Management Compensation Plan is outlined 
in Attachment B and incorporated into this Agreement by reference. Any modifications in the 
District’s Management Compensation Plan adopted by the Board of Directors during the term of 
this Agreement shall be incorporated into this Agreement at the time of adoption.   
 

SECTION 10 – EVALUATIONS 
 

A. The Board of Directors shall evaluate the performance of the Employee at least annually.  More 
frequent evaluations may be conducted if the Board of Directors deems it necessary. 

 
 

SECTION 11 – EXPENSES 
 

A. The SC METRO shall provide the Employee reasonable and necessary business equipment and 
supplies in order to carry out the performance of her duties and responsibilities as set forth in 
this Agreement, in accordance with the SC METRO’s normal practice.  Any unanticipated 
reasonable and necessary business expenses which the Employee incurs shall be reimbursed 
by SC METRO upon satisfactory proof of detailed expenses and invoiced for which 
reimbursement is claimed. 

 
SECTION 12 – INDEMNIFICATION 

 
 
A. To the extent permitted under California State Law, the SC METRO shall indemnify and hold 

harmless the Employee from any claim or legal action arising out of the Employee’s actions in 
carrying out the duties of the District Counsel, as long as the Employee is acting within the 
course and scope of her employment as defined herein. 
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SECTION 13 – OTHER TERMS AND CONDITIONS 
 

A. Any notice to the District under this Agreement shall be furnished in writing by the Employee 
to the Chair of the Board, Santa Cruz Metropolitan Transit District, 110 Vernon Street, Santa 
Cruz, CA. 95060.  Any notice to the Employee shall be furnished in writing by the SC 
METRO to her most recent home address as identified in her Employee Personnel file.  All 
such notices must be sent by first class mail or delivered in person by messenger.   
 

B. This written instrument represents the entire Agreement between the parties and 
supersedes any prior agreements or understandings whether oral or written with the 
exception of those referenced in this Agreement. 
 

C. This Agreement cannot be changed or terminated orally and may be modified only by a 
written agreement executed by both parties. 
 

D. This Agreement is personal to the Employee and cannot be assigned to any other person by 
the Employee. 
 

E. This agreement shall be binding on the heirs, personal representatives, successors and 
assigns of the employee. 
 

F. This Agreement shall be interpreted, construed, and applied according to the laws of the 
State of California. 
 

G. The invalidity or unenforceability of any one or more provisions of this Agreement will in no 
way affect any other provisions. 
 

H. The captions or headings of the paragraphs hereof are for convenience only and shall not 
control or affect the meaning or construction of any of the terms or provisions of this 
Agreement. 
 

I. Time is of the essence. 
 

J. No provision hereof shall be deemed waived and no breach excused, unless such waiver or 
consent shall be in writing and signed by the party claimed to have waived or consented. 
Any consent by any party to, or waiver of, a breach by the other, whether express or implied, 
shall not constitute consent to, waiver of, or excuse for any other different or subsequent 
breach. 
 
 

IN WITNESS WHEREOF, the undersigned have executed this Agreement on December 7, 2012. 
 
Employee:      Santa Cruz Metropolitan Transit District 
 
 
             
Leslyn Syren      Lynn Robinson 
       Chair, Board of Directors 
 
             
Date       Date  
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DATE: December 7, 2012 
 
TO:  Board of Directors 
 
FROM: Frank Cheng, Project Manager & Information Technology Manager  
 
SUBJECT: CONSIDERATION OF DECLARING WEST BAY BUILDERS AS 

NONRESPONSIVE & NONRESPONSIBLE, AND REJECTING THEIR 
BID FOR THE JUDY K. SOUZA OPERATIONS BUILDING FACILITY 

I.  RECOMMENDED ACTION 

That the Board of Directors declare West Bay Builders as nonresponsive & nonresponsible,  
and reject their bid for the Judy K. Souza Operations Building Facility. 

II.  SUMMARY OF ISSUES 

• On June 29, 2012, a Notice of Invitation for Bids (IFB 12-23) was issued and sent to 
interested bidders and Builders Exchanges.  

• On August 8, 2012, IFB 12-23 Addendum #1 was issued. 

• On August 17, 2012, IFB 12-23 Addendum #2 was issued.  

• On September 12, 2012, METRO received eight (8) bids. 

• On November 8, 2012, the Board of Directors received comments and deferred the 
Judy K. Souza Operations Building staff reports. 

• METRO staff has been researching and reviewing bids for presentation to Board of 
Directors. 

• METRO staff recommends that the Board of Directors declare West Bay Builders as 
nonresponsive & nonresponsible, and reject their bid for the Judy K. Souza 
Operations Building Facility. 

III. DISCUSSION 

On June 29, 2012, a Notice of Invitation for Bids (IFB 12-23) was issued and sent to interested 
bidders and Builders Exchanges. On August 8, 2012, IFB 12-23 Addendum #1 was issued. On 
August 17, 2012, IFB 12-23 Addendum #2 was issued. 

On September 12, 2012, METRO received eight (8) bids, all bids below engineer’s estimate. 

West Bay Builders, Inc. $  13,494,000 

Zovich Construction $  13,500,000 

Lewis C. Nelson & Sons, Inc. $  13,572,000 
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C. Overaa & Co. $  13,659,000 

F & H Construction $  13,787,000 

Otto Construction $  13,936,000 

SJ Amoroso $  13,997,000 

Roebbelen Contracting, Inc. $  14,178,000 

 
On November 8, 2012, the Board of Directors received comments and deferred the Judy K. 
Souza Operations Building staff reports. 

The above eight bids are ordered from lowest to highest bid. West Bay Builders, Inc. submitted 
the lowest bid. An analysis of all the bids was performed by METRO staff to evaluate all 
deficiencies of the bids and if the deficiency is “correctable” or “not correctable”. The deficiency 
evaluation will show if the bidder(s) are responsive and responsible. For details, see Attachment 
A (IFB 12-23 Bid Analysis Spreadsheet). Award procedures are included in IFB 12-23, Part I-
20, 1.34. METRO will select the lowest responsive, responsible bidder based on a determination 
of (1) which bidder is the lowest monetary bidder on the Base Bid; (2) whether or not the lowest 
monetary bidder submitted a responsive bid; and (3) whether or not the lowest monetary bidder 
is responsible. Responsive factors and responsibility factors were taken into account. METRO 
staff determined criteria for deficiencies found to be evaluated as “correctable” or “not 
correctable.” Subsequent to the submission of the staff report on November 9, 2012, additional 
research lead to staff determining that deficiencies in submission in subcontractor certifications 
should be considered correctable and bidders were notified that subcontractor certifications 
would now be due two days after award and only from the awardee.  
 

Correctable Not Correctable 
If majority of documents were provided and 
only a few had discrepancies 

Omission of major items 

For each item listed by the bidder, part of 
information is missing 

Misrepresentation of facts 

 
The following is West Bay Builders, Inc (WBB) and METRO’s review of any discrepancies: 
 

• Document 2, item 4 asks the bidder if they have ever been determined by a public agency 
to not be a responsible bidder, WBB answered “n/a,” and METRO has documentation 
stating otherwise (See Attachment B06). Based on this information, staff recommends 
that the Board of Directors adopt a finding that WBB is a nonresponsive and 
nonresponsible bidder.  

• Document 2, item 5 asks to lists all lawsuits or mediation between bidder and owner of 
construction project in past seven years, WBB listed 5 items, and METRO found an 
additional lawsuit/mediation. WBB stated the project was completed in 2004 which was 
over 7 years ago. With mediation occurring in 2009, the mediation is still applicable to 
list (See Attachment B01, B02, B03, B04, B05 & B07). Based on this information, staff 
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recommends that the Board of Directors adopt a finding that WBB is a nonresponsive and 
nonresponsible bidder. 

• Document 2, item 6 asks within the past seven years, has bidder paid liquidated damages, 
WBB answered “No,” and METRO found a recent judgment for liquidated damages (See 
Attachment B08). Based on this information, staff recommends that the Board of 
Directors adopt a finding that WBB is a nonresponsive and nonresponsible bidder. 

• Document 2, item 7 asks if bidder has any surety of bidder ever paid any claim against 
bidder, WBB answered “No,” and METRO found a few judgments stating that the surety 
of bidder paid claims (See Attachment B09 & B10). Based on this information, staff 
recommends that the Board of Directors adopt a finding that WBB is a nonresponsive and 
nonresponsible bidder. 

• Part I-20, 1.30.L states that METRO may reject the bid of any party who has been 
delinquent or unfaithful in any former contract with METRO, and who cannot 
satisfactorily prove that it is responsible as required in the IFB or whose Bid is not 
responsive. In previous project (MetroBase Fleet Maintenance Building), METRO 
requested subcontractor contract documents and WBB did not provided any 
documentation during the project or after negotiations. (See Attachment B11). Per Code 
of Federal Regulations 49 CFR 18.36(i) that was referenced in the contract, the contractor 
agrees to provide METRO with access to documents which are pertinent to the contract 
for the purpose of audits, examinations, excerpts and transcription.  WBB ignored 
requests and once WBB received the final project payment, WBB did not follow up on 
any documentation. Based on this information, staff recommends that the Board of 
Directors adopt a finding that WBB is a nonresponsive and nonresponsible bidder. 

• Per previous item, METRO requested the subcontractors to provide the subcontractor 
contracts, and WBB obstructed METRO’s attempt to ascertain the documentation (See 
Attachment B11). Based on this information, staff recommends that the Board of 
Directors adopt a finding that WBB is a nonresponsive and nonresponsible bidder. 

• Checked references revealed deficiencies with WBB’s performance (See Attachment 
B12). Based on this information, staff recommends that the Board of Directors adopt a 
finding that WBB is a nonresponsive and nonresponsible bidder. 

• Overall with the determined "non-correctable" items as seen in Attachment A, METRO 
finds WBB’s bid as nonresponsive and nonresponsible. 

 
 
A bid may be responsive even if there is a discrepancy in the bid, as long as the discrepancy is 
inconsequential, that is, the discrepancy must not: 

1. Affect the amount of the bid 
2. Give a bidder an advantage or benefit over others 
3. Be a potential vehicle for favoritism 
4. Influence potential bidders to refrain from bidding 
5. Affect the ability to make bid comparisons 

 
METRO is waiving the irregularity in the bid for Document 6 (Certification of Proposed 
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary 
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Exclusion – for subcontracts totaling OVER $100,000), Document 7 (Certification of Proposed 
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary 
Exclusion – for subcontracts totaling $100,000 or LESS.) and Document 8 (Disclosure of 
Governmental Positions) because the waiver does not give the bidders an unfair advantage by 
allowing the bidders to withdraw their bids without forfeiting their bid bonds. From the 
Document 6, 7 & 8 that were submitted, the bidders varied in the amount of documents 
submitted. A notice letter will be sent to the lowest responsive and responsible bid who has been 
approved for award to clarify any correctable deficiencies.  
 
METRO staff has researched, reviewed, and recommends that the Board of Directors adopt the 
findings based on information contained in this report, declare West Bay Builders as 
nonresponsive & nonresponsible, and reject their bid for the Judy K. Souza Operations Building 
Facility. 
 

IV.  FINANCIAL CONSIDERATIONS 

Funds for the construction of the Judy K. Souza Operations Building Facility Component of the 
MetroBase Project are available within the funds the METRO has secured for the Project. 

V.  ATTACHMENTS 

Attachment A: IFB 12-23 Bid Analysis Spreadsheet (4 pages) 

 
Attachment B01: 12-23 West Bay – Legal Listed Sheet (1 page) 

 
Attachment B02: 12-23 West Bay – Legal Not Listed Sheet (1 page) 

 
Attachment B03: 12-23 West Bay – Listed Back Up 1 (43 pages) 

 
Attachment B04: 12-23 West Bay – Listed Back Up 2 (35 pages) 

 
Attachment B05: 12-23 West Bay – Not Listed Back Up (77 pages) 

 
Attachment B06: 12-23 West Bay – Doc 2 Item 4 Supporting Document (3 pages) 

 
Attachment B07: 12-23 West Bay – Doc 2 Item 5 Supporting Document (21 pages) 
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Attachment B08: 12-23 West Bay – Doc 2 Item 6 Supporting Document (1 page) 

 
Attachment B09: 12-23 West Bay – Doc 2 Item 7 Additional Document (14 pages) 

 
Attachment B10: 12-23 West Bay – Doc 2 Item 7 Supporting Document (4 pages) 

 
Attachment B11: 12-23 West Bay – Unfaithful to METRO Supporting Document (5 pages) 

 
Attachment B12: Contractor Performance Check – West Bay Builders (6 pages) 

 
Attachment B13:  WBB Rebuttal Letter (63 pages) 

 
Attachment B14:  METRO Analysis on WBB Rebuttal Letter (3 pages) 

 
Attachment B15:  WBB Project Statement Email dated November 26, 2012 (1 page) 

 
Attachment B16:  WBB Voicemail Transcription from September 19, 2012 (1 page) 

 
Attachment B17:  WBB References Email dated November 30, 2012 (4 pages) 
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS WEST BAY BUILDERS, INC. ZOVICH CONSTRUCTION
BID AMOUNT $                                                                             13,494,000   $                        13,500,000 
Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Missing one subcontractor form

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions Missing one subcontractor form

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

Bidder answer was "N/A" 

METRO has documentation stating otherwise.

CORRECTABLE NOT CORRECTABLE

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

Bidder listed 5 items. 

METRO has documentation on an additional 

lawsuit/mediation between Bidder and owners of 

constructions projects that were not listed by Bidder. 

WBB stated the project was completed in 2004 which 

was over 7 years ago. With mediation occurring in 

2009 the mediation is still applicable to list

CORRECTABLE NOT CORRECTABLE

2009, the mediation is still applicable to list. 

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Bidder answer was "No" 

METRO has found a judgment for liquidated damages 

in a case with a sub which was filed in Alameda County 

Superior Court on August 29, 2012.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of  Bidder answered "No"

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

METRO has found a judgment in a case with a sub 

against First National for enforcement of a stop notice 

release bond, filed in San Francisco County Superior 

Court on September 12, 2012 (same day bid was due)

METRO found a judgment against Safeco Insurance 

Company(and WBB) for attorney's fees in a case with a 

sub, and against Safeco and First National Insurance 

Company of America(and WBB) for prejudgment 

interest filed in Santa Clara County Superior Court on

CORRECTABLE NOT CORRECTABLE

interest, filed in Santa Clara County Superior Court on 

September 4 ,2009. In same case, WBB, Safeco and 

First National tendered a check to the sub as a result of 

a settlement, filed in Santa Clara County Superior Court 

on April 8, 2009.

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Did not list three 

qualifying projects.

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Did not provide enough 

information to determine 

qualification.

Document 2 Item 13 C Proposed Project Manager shall have Bidder provided resume for propose Project Manager No individual resume for

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

Bidder provided resume for propose Project Manager, 

but projects listed on the resume did not include 

sufficient info.

No individual resume for 

Project Manager.

CORRECTABLE NOT CORRECTABLE
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

LEWIS C. NELSON & SONS, INC. C. OVERAA & CO.

$                                         13,572,000  $                                    13,659,000 

Missing for all subcontractors forms 

at time of bid, subsequently 

submitted
Missing for all subcontractors forms 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

at time of bid, subsequently 

submitted
Missing for all subcontractors forms 

at time of bid, subsequently 

submitted

Missing some subcontractor 

forms at time of bid

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

Provided a litigation(missing 

tribunal or case number)

METRO found an additional 

lawsuit/mediation. Otto stated 

the project completed in 2003 

($5.3M contract) and the case is 

in discovery phase

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

in discovery phase.

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Did not provide interim financial 

statement
Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

statement.

No individual resume for Project Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

No individual resume for Project 

Manager.

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

F&H CONSTRUCTION OTTO CONSTRUCTION

$                                         13,787,000  $                            13,936,000 

Missing for all subcontractors forms Missing some subcontractor 

forms

Missing for all subcontractors forms Missing some subcontractor 
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

forms

Missing for all subcontractors forms Missing some subcontractor 

forms

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

METRO found a 

lawsuit/mediation initiated 

by bidder. The bidder 

explained that the issue was 

with the lender.

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

Did not provide contract amounts 

on projects.

Not possible to determine which 

projects would qualify.

Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

SJ AMOROSO ROEBBELEN CONTRACTING, INC.

$                                      13,997,000  $                                       14,178,000 

Missing for all subcontractors 

forms

Missing for all subcontractors 

forms

Missing for all subcontractors  Missing for all subcontractors 
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

forms forms

Missing for all subcontractors 

forms

Missing for all subcontractors 

forms

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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E-FILED 
1 SHEPP ARD MULLIN RICHTER & HAMPTON LLP 

A Limited Liability Partnership 
Apr 8, 2009 5:00 PM 

David H. Yamasaki 
2 Including Professional Corporations 

EDWARD B. LOZOWICKL Cal .. Bar No. 45536 
3 BRIAN R BLACKMAN, Cal. Bar No. 196996 

Four Embarcadero Center, 17th Floor 
4 San Francisco, California 94111-4106 

Telephone: 415A34-9100 
5 Facsimile: 415-434-3947 

6 Attorneys for PlaintiffVIRACON, INC. 

Chief Executive Officer/Clerk 
Superior Court of CA, County of Santa Clara 

Case #1-0S-CV-OS34S0 Filing #G-14889 
By R Walker, Deputy 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SANTA CLARA 

10 

I I ENGINEERED GLASS WALLS, INC., 

Plaintiff; 
v. 

12 

13 
WEST BAY BUILDERS, INC., CITY OF 

14 SAN JOSE, and DOES 1 through 25, 
inclusive, 

15 
Defendants. 

16 

17 
WEST BAY BUILDERS, INC., 

Plaintiff, 
18 v.. 

19 ENGINEERED GLASS WALLS, INC, and 
DOES 1 through 20, inclusive, 

20 
Defendants 

21 __ ._. __ . ____ ._ .. _____ ._ .. __ ._ .. _ ... -... ------------.. ---.--.. --- ... ----.. - ..... -.. ---. 
VIRACON INC., 

22 
Plaintiff, 

23 v.. 

24 ENGINEERED GLASS WALLS, INC.; 
WEST BAY BUILDERS, INC; SAFECO 

25 INSURANCE COMPANY OF AMERICA; 
CITY OF SAN JOSE; and DOES 1 through 

26 100, inclusive, 

27 

28 
.... _______ .. _._ ... _. __ ._._ ... " ...... _ ... __ ...... ___ ._. ___ .... ___ ... _ ... _. __ . __ .J 

.. ·1·· 
W02·WEST:5BB\401476829 I 

Case No. 105CV053450 

[Consolidated with Case Nos .. 106CV064387 
and 106CV071242j 

VIRACON INC.'S MANDATORY 
SETTLEMENT CONFERENCE 
STATEMENT 

Date: April 15, 2009 
Time: 9:00 a.m. 
Dept.: 17 

The Honorable Jack Komar 
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E-FILE . Apr 8,20095:00 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-14889 

1 I. INTRODUCTION 

2 This is a collection action.! PlaintiffViracon, Inc .. ("Viracon") designs, fabricates and 

3 supplies specialty glass products. Viracon furnished $121,870.56 wOlth of specialty glass for the 

4 construction of the Almaden Community Center and Branch Library, located at 6445 Camden 

5 Avenue, San Jose, California (the "Project"). Viracon was only paid $11,159.22 and is still owed 

6 $110,711..34 for this specialty glass .. Defendant Engineered Glass Walls, Inc .. ("EGW") has a 

7 contractual obligation to pay Viracon for the specialty glass it order and installed at the project, as 

8 well as Viracon's attorney's fees and costs incurred in pursuing this obligation. Defendant West 

9 Bay Builders, Inc. ("West Bay"), together with its sureties, has a statutory obligation to pay 

10 Viracon for the specialty glass it furnished to the Project, as well as Viracon's attorney's fees and 

11 costs for having to sue to enforce this obligation. 

12 Neither EGW nor West Bay or its sureties has a valid excuse for not paying Viracon the 

13 $110,711.34 it is owed .. Indeed, both West Bay and EGW have admitted that: (1) EGW ordered 

14 the subject glass from Viracon for the Project; (2) Viracon fhrnished the glass to the Project; (3) 

15 Viracon provided the appropriate 20-day Preliminary Notice to the City, EGW and West Bay; (4) 

16 EGW did not pay for all of the glass that Viracon furnished to the Project; (4) EGW installed all 

17 of the Viracon glass at the Project; and (5) Viracon is owed more than $109,000 for this glass .. In 

18 short, both main defendants admit the glass was ordered, furnished and installed at the Project, 

19 but have failed and refused to pay for it. 

20 It is almost three years since Viracon furnished its last shipment of specialty glass to the 

21 Project. Only now, on the verge of trial, do the defendants offer to resolve this collection action. 

22 As set forth in greater detail below, defendant EGW has Stipulated to Judgment on all of 

23 Viracon's claims, which stipulation Viracon will file with the Court in short order. Defendant 

24 .. -.. -... -.-.... -.----------.---.---.. --.. -. 
1 

25 

26 

27 

28 

'Ibere are three consolidated actions before the Court. Two of those actions are solely 
between defendants West Bay Builders, Inc .. and Engineered Glass Walls, Inc. over their 
subcontract for two separate public construction projects.. The third action - and the one 
addressed in this Settlement Conference Statement-- was brought by Viracon against West 
Bay, its sureties and EGW to recover the amounts due and owing for specialty glass that 
Viracon furnished to one of those public construction projects, plus its attorney's fees, 
costs and interest. 

W02··WES1:5BB\401476829.! 
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SErTLEMENT CONFERENCE STATEMENT 

Attachment B9

6b9.2



E-FILE Apr 8,20095:00 PM, Superior Court of CA, County of Santa Clara, Case#1-05-CV-053450 Filing #G-14889 

1 West Bay and its sureties have also agreed, through their counsel, to a proposal that will pay 

2 Viracon the principle balance owed and allow the Court to resolve by motion the remaining issues 

3 over the amount of attorney's fees, costs, and interest that Viracon shall be entitled to collect as 

4 the prevailing party on its payment bond claim Although this proposal has been agreed to via 

5 counsel, Viracon still awaits an executed copy of the proposed StipUlated Settlement that it can 

6 submit to the Court for approval. 

7 II. SUMMARY OF FACTUAL AND PROCEDURAL BACKGROUND 

8 A. 

9 

Factual History 

1. The Parties and Project 

10 On or about May 5, 2004, the City of San Jose (the "City") and defendant West Bay 

11 entered into a prime contract (the "Prime Contract") for the construction and completion of the 

12 Project West Bay thereafter entered into a subcontract with EGW for the furnishing and 

13 installation of curtain walls, entrance doors and glazing for the Project. EG W contracted with 

14 plaintiff Viracon, through a preexisting credit agreement, purchase orders and invoices, for the 

15 design, manufacture and delivery of specialty glass needed for the Project and its subcontract with 

16 West Bay. 

17 Because the Project qualifies as a public work project with expenditures of more than 

18 $25,000, West Bay was required by statute to provide the City with a payment bond. Defendant 

19 Saieco Insurance Company of America (nSafeco") is the surety on West Bay's payment bond .. 

20 After Viracon served its Stop Notice to Withhold Construction Funds, as described in 

21 greater detail below, West Bay provided the City with a Stop Notice Release Bond in order to 

22 obtain release of the remaining construction funds owed to it on the Project Defendant First 

23 National Insurance Company of America ("First National") is the surety on West Bay's stop 

24 notice release bond. 

25 2. Viracon Is Owed $110,711.34 For Specialty Glass It Furnished To The 

26 Project. 

27 On September 8,2005, Viracon served a Preliminary 20-Day Notice on the City, West 

28 Bay, and EGW, identifYing Viracon as a glass supplier for the Project Exhibit A attached .. 

W02 .. WEST5BB\401476829 1 
-3-· 
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E-FILE Apr 8,20095:00 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-14889 

1 Viracon was also expressly identified as a glass supplier in the Project's specifications. Viracon 

2 designed and manufactured the glass for the Project according to specification provided to it by 

3 EGW. Viracon designed and manufactured $123,104 .. 08 worth of specialty glass for the Project. 

4 Viracon shipped the majority of this specialty glass·· totaling $109,059 .. 86 -- directly to 

5 the Project site,. At EGW's request, Viracon delivered two shipments with a total value of 

6 $12,810.70 to EGW's warehouse in Stockton, California.2 Viracon retained and refused to deliver 

7 eight (8) pieces of specialty glass with a total value of $1 ,233.52 because it had not been paid for 

8 its prior shipments. Viracon, therefore, furnished $121,870.56 [$123,10480 minus $],233.52 

9 equals $121,870.56] worth of specialty glass to the Project. Exhibit B attached EOW has only 

10 paid Viracon $11,159.22 for this materiaL Viracon is owed $111,944 .. 86 for the glass it designed 

11 and manufactured for the Project. Excluding the glass items it retained for non·payment, Viracon 

12 is owe $110,711.34 for the material it actually furnished to the Project. 

13 3. Viracon Served A Valid Stop Notice 

14 When Viracon did not receive payment for the glass it had furnished to the Project, it 

15 served a Stop Notice to Withhold Construction Funds dated May 2, 2006 on the City, West Bay 

16 and EOW. This initial Stop Notice stated Viracon was owed $106,523.25 for materials furnished 

17 to the Project. Viracon, however, served an Amended Stop Notice to Withhold Construction 

18 Funds on June 27, 2006, reflecting the correct amount·· $110,711.34-- owed for the glass it 

19 furnished to the Project. Exhibit C attached, 

20 On September 28,2006, West Bay pIOvided a Stop Notice Release Bond through First 

21 National to the City .. In response to the Stop Notice Release Bond, the City released the more 

22 than $138,000 it still owed West Bay on the Project 

23 B. 

24 

Procedural Background 

1. Viracon Action 

25 On or about September 15,2006, Viracon filed suit against the City, West Bay, EGW and 

26 Safeco for (i) breach of contract, (ii) enforcement of stop notice, (iii) recovery on stop notice 

27 -.--.-.--..... ----.---.-.. -.-.---.-.-.---... 
2 West Bay later obtained a court order, forcing EOW to release this glass to West Bay.. 

28 
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1 release bond, (iv) recovery on payment bond, (v) goods sold and delivered, and (vi) account 

2 stated .. The City, West Bay and Safeco answered the complaint. EGW defaulted .. Viracon 

3 entered EOW's default and obtained a Court Judgment on or about December 14,2006 .. EOW 

4 later moved to set aside the Judgment, which the Court granted on or about February 5, 2007. 

5 Because West Bay provided a Stop Notice Release Bond, Viracon dismissed its second 

6 cause of action for enforcement of stop notice.. Viracon also dismissed the City since it was only 

7 named as a defendant on Viracon's second cause of action .. Viracon thereafter filed an 

8 amendment to its complaint, naming First National as a Doe defendant in its third cause of action 

9 for recovery on the stop notice release bond. First National failed to answer the complaint and 

10 Viracon entered its default on March 1,2007. Viracon later stipulated to setting the default aside. 

11 2. The West Bay and EGW Actions. 

12 There are two additional cases pending between West Bay and EOW. The first matter-

13 Engineered Glass Walls, Inc. v.. West Bay Builders, Inc, et al, Santa Clara Case No .. 

14 l05CV053450 (the "EGW Action")- involves the work of construction commonly known as the 

15 Alum Rock Branch LibIary, located at 3090 Alum Rock Avenue, San Jose, California (the "Alum 

16 Rock Project"). In that case, West Bay and EOW contracted for EGW to provide curtain walls, 

17 windows, and glazing for the Alum Rock Project. Viracon did not fOOlish any glass to the Alum 

18 Rock Project. EGW has sued West Bay for breach of contract and enforcement of stop notice, 

19 claiming it is owed $333,108 .. 99 .. West Bay has cross·"complained against EOW for breach of 

20 contract, negligence, and indemnity .. 

21 The second action .... West Bay Builders, Inc. v. Engineered Glass Walls, Inc, et aT, Santa 

22 Clara Case No. 106CV064387 (the "West Bay Action") ... - involves a dispute over L~e subcontract 

23 for this Prqject (the Almaden Community Center and Branch Library). West Bay sued EGW for, 

24 among other things, breach of contract, negligence, and indemnity, claiming EGW failed to 

25 complete the Project and performed defective work. EGW cross-complained against West Bay 

26 f()f breach of contract, enforcement of stop notice, and recovery on the stop notice release bond 

27 and payment bond.. As part of this action, West Bay obtained a temporary restraining order 

28 against EGW, requiring EGW to release the glass held at EGW's warehouse for the Project.. 

W02-WEST5BBl401476829 I 
-5- VIRACON'S MANDATORY 

SETTLEMENT CONFERENCE STATEMENT 

Attachment B9

6b9.5



E-FILE Apr 8,20095:00 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-14889 

1 3. Consolidation 

2 In August 2007, West Bay moved to consolidate the Viracon, West Bay and EGW 

3 Actions for all purposes. The Court granted West Bay's motion to consolidate on September 18, 

4 2007 over Viracon's objection. Viracon subsequently move to sever its claims from the 

5 consolidated action and later bifurcate its claims for separate trial. Both motions were denied. 

6 

7 A. 

8 

III. DISCUSSION OF VIRACON'S LEGAL POSITION 

Viracon's Breach of Contract And Common Counts Against EGW. 

There is no longer any dispute over whether or not EGW breached its contracts with 

9 Viracon for the design, manufacture and supply of specialty glass for the Project. EGW has 

10 Stipulated to Judgment, which stipulation Viracon will submit to the Court for entry of Judgment 

11 once it receives all of the original signatmes. Both the Stipulation to Judgment and BGW's 

12 verified admissions resolve several issues of fact. EGW admits that: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

L 

2 .. 

3.. 

It ordered the glass items from Viracon for the Project; 

It provided Viracon with the specifications and drawings for 
the design and manufacture of the glass items for the 
Project; 

The glass items supplied by Viracon conformed with the 
drawings and specifications for the Project; 

4.. Viracon's glass items were delivered to the Project; 

5.. Viracon's glass items were installed at the Project; 

6. 

7.. 

It has not paid Viracon for all of the glass items it ordered 
for the Project; and 

Viracon is owed $110,711.34 in principal balance for the 
glass items EGW ordered for the Project 

23 These admissions and EGW's stipulation to judgment establish these issues for purposes of 

24 Viracon's claims. Viracon, therefore, should be compensated for the full $110,711.34 that it is 

25 owed for the specialty glass it furnished to the Project, plus its attorney's fees, costs and stahltory 

26 interest at 10% per annum.. 

27 

28 
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IB. Recovery On Payment Bond 

2 California law requires every prime contractor, who is awarded a contract by a public 

3 entity involving expenditure of more than $25,000 for any public work, to obtain and file a 

4 payment bond. Civ, Code § 3247. The payment bond is required to provide that if the prime 

.5 contractor or subcontractor tail to pay anyone furnishing supplies to the public work, then the 

6 surety will pay the supplier for those supplies and, in the event of suit upon the bond, reasonable 

7 attorneys' fees to be fixed by the court. Civ" Code § 3248. Moreover, the only conditions for 

8 recovery on a payment bond is that claimant has furnished materials for the project and has not 

9 been paid for those materials. Civ, Code §§ 3226, 3110. In addition, the claimant must have 

10 provided a Preliminary 20-Day Notice in accordance with Section 3098 of the Civil Code. Civ. 

11 Code § 3252 

12 As detailed above, Viracon furnished specialty glass to the Project for which it is owed 

13 $110,71134, It also served a valid Preliminary 20-Day Notice on September 8, 2005. Viracon, 

14 therefore, is entitled by statute to recover the full value of the glass it furnished to the Project---

15 $110,71134- and its reasonable attorney's fees, costs and interest from the payment bond 

16 Viracon has incurred attomeys' fees totaling more than $177,000.00 in prosecuting this case over 

17 the last two and a half years years. 

Recovery On Stop Notice Release Bond 18 C. 

19 A stop notice is a remedy available on public work projects" Civ, Code § § 3179-3214. It 

20 is a notice to the public entity responsible for the project to withhold construction funds to satisfy 

21 the claim, It creates a lien in favor of the claimant that attaches to the construction funds in 

22 existence at the time the notice is filed" A public entity who receives a valid stop notice is 

23 required to withhold from available funds an amount sufficient to satisfy the claim, Civ" Code 

24 § 3186 

25 Material suppliers, like Viracon, are entitled to assert stop notices on public works., Civ.. 

26 Code § 3181. To create a valid stop notice, the supplier must: (i) have given a Preliminary 20 .. 

27 Day Notice in accordance with Section 3098 of the Civil Code, and (ii) served the stop notice 

28 either thirty days after recording of a notice of completion or cessation or, if none, then ninety 

W02WEST:5BB\401476829 I 
-7-· 

vIRAcmrs MANDATORY 
SETTLEMENT CONFERENCE STATEMENT 

Attachment B9

6b9.7



E-FILE : Apr 8, 2009 5:00 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-14889 

1 days after completion or cessation of the Project. Civ. Code §§ 3183, 3184. lfthe prime 

2 contractor or subcontractor disputes the COIT'ectness, validity or enforceability of the stop notice, 

3 then it can file a bond with the public entity in an amount equal to 125% of the claim stated in the 

4 stop notice. Civ .. Code § 3196.. If a bond is filed, then the public entity must release the 

5 construction funds, and the surety upon such bond becomes jointly and severally liable to the 

6 claimant \\lith the surety upon any payment bond, Civ. Code § 3196, 

7 Viracon served a valid Preliminary 20·-Day Notice on the City, West Bay and EGW on 

8 September 8, 2005. Exhibit A. Viracon later served the City, West Bay and EGW with a Stop 

9 Notice on May 2, 2006 and an Amended Stop Notice on June 27, 2006. The Amended Stop 

10 Notice covered the full amount owed -- $110,711 . .34 .. - for the glass furnished to the Project, 

11 Viracon, therefore, is entitled by statute to recover $110,711.34 on its stop notice claim, 

12 IV. SETTIJEMENT POSITION 

13 Viracon has sustained more than $110,71 1.34 in damages as a result of the West Bay's, 

14 EGW's, and the sureties' failures and refusals to pay for the glass Viracon furnished to the Project 

15 Worse, these defendants have forced Viracon to expend more than $177,000 in attorney's fees in 

16 pursuit of its claims. Viracon is also entitled to recover $34,771 ,,81 in prejudgment interest on the 

17 principal amOlmt owed for the period of June 10, 2006 (which is 30 days from the date of the last 

18 invoice for specialty glass furnished to the Project) to April 20, 2009., 

19 A. 

20 

Judgment Against EGW 

EGW has executed a Stipulation for Entry of Judgment covering the full $110,71 1.34, 

21 This effectively resolves all of Viracon's causes of action against EGW (breach of contract, 

22 recovery on stop notice, account stated and good sold and delivered) and leaves only the issue of 

23 the amount of attorneys fees, costs and interest that should be added to the Judgment since 

24 Viracon is the prevailing party on those causes of action., It appears, however, that the judgment 

25 will remain unsatisfied because EGW has no money or assets, and several outstanding tax liens. 

Settlement With West Bay 26 B. 

27 West Bay, Safeco and First National have tendered a check to Viracon for the full 

28 outstanding plincipal balance of$110,71 1.34, but will not confess judgment Further, they have 
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1 agreed -'- through their counsel- that Viracon may accept and negotiate the check without 

2 prejudice, all rights reserved, to its claims for attorneys fees, costs and interest under the payment 

3 bond. In order to resolve the remaining issues, the parties stipulated- again through counsel- to 

4 having the issue over the amount of attorney's fees, costs and interest that Viracon should be 

5 awarded as the prevailing party on its claim against the payment bond submitted by motion to the 

6 Court for determination. Because the parties themselves must sign any proposed settlement in 

7 order for it to be binding, Viracon provided West Bay, Safeco and First National with a proposed 

8 Stipulated Settlement and [Proposed] Older. Viracon expects they will execute the Stipulation, 

9 but has not yet received it 

1 0 DATED: August 8, 2007 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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6

7

8

9

10

II

12

13

SHEPP RD MUI 1,IN RICHTER & HAMPTON LIP
A Limilcd I uihihity P-irtnendiip
IncludW.!! I'rulc^sh^n,ll Corlumritio ns

EDWARD 11. LOEO\k 1('111_ CA. Bar No. 45536
BRIAN R. I ^LACKMA^, Cal. Bar No. 196996
Four Embarcadero Center, 17th Floor
San Francisco, California 94111-4106
Telephone: 415-434-9100
Facsimile: 415-434-3947

Attorneys for Plaintiff` VIRACON, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC.,

Plaintiff,

Case No. 105CV053450
[Consolidated with Case Nos. 106CV064387
and 106CV071242]

V.

WEST BAY BUILDERS, INC., CITY OF
SAN JOSE, and DOES 1 through 25,
inclusive,

NOTICE OF ENTRY OF JUDGMENT

Defendants.

EST BAY BUILDERS, INC.,

Plaintiff,
V.

ENGINEERED GLASS WALLS, INC., and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC.,

Plaintiff,
V.

ENGINEERED GLASS WALLS, INC.;
WEST BAY BUILDERS, INC.; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN JOSE; and DOES 1 through
100, inclusive,

Defendants

The Honorable Jack Komar

W02-WEST:5BB\402201335.1 -I- NOTICE OF ENTRY OF JUDGMENT

E-FILED
Sep 4, 2009 1:46 PM

David H. Yamasaki
Chief Executive Officer/Clerk

Superior Court of CA, County of Santa Clara
Case #1-05-CV-053450 Filing #G-17997

By C. Fujihara, Deputy
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on ' cp(ciuber 4, 2009, the Court entered Judgment in favor

of plaintiff Viracon, Inc. and against dc1'Cii&ii , West Bay Builders, Inc., Safeco Insurance

Company of America, First National Insurance Company of America and Engineered Glass

Walls, Inc. in this action. A copy of the judgment is attached as Exhibit A.

DATED: September 4, 2009

BRIAN R. BLACKMAN
:attorneys for Plaintiff

VIRACON, INC.

W02-WEST:51313\402207335.1

SI I I PPA RD, MULLIN, RICHTER & HAMPTON LLP

By

-2- NOTICE OF ENTRY OF JUDGMENT

E-FILED: Sep 4, 2009 1:46 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-17997Attachment B9
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3

X11 FI'PARD MULLIN RICHTER & HAMPTON LLP
A Limited Liability Partnership
Including Professional Corporations

EDWARD B. LOZOWICKI, Cal. Bar No. 45536
BRIAN R. BLACKMAN, Cal. Bar No. 196996
lour Embarcadero Center, 17th Floor
San Francisco, California 94111-4106
'T'elephone: 415-434-9100
Facsimile: 415-434-3947

Attorneys for Plaintiff VIRACON, INC.

E=FILED
Sep 4, 2009 11:20 AM

David H. Yamasaki
Chief Lxecu6vo Officer/Clerk

Superior Court of CA, County of Santa Clara
1, 1 -C5 CV-053450 Filing #G-17992

By R. Walker , Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

Defendants.

WEST BAY BUILDERS, INC.,

ENGINEERED GLASS WALLS, INC.,

V.
Plaintiff,

WEST BAY BUILDERS, INC., CITY OF
SAN JOSE, and DOES 1 through 25,
inclusive,

V.

Plaintiff,

ENGINEERED GLASS WALLS, INC., and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC.,

V.
Plaintiff,

ENGINEERED GLASS WALLS, INC.;
WEST BAY BUILDERS, INC.; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN JOSE; and DOES 1 through
100, inclusive,

Defendants

W02-W EST:5BBA01662s8s.1

Case No. 105CV053450 ,
[Consolidated with Case Nos. 106CV064387
and 106CV071242]

JUDGMENT

JUDGMENT

E-FILED: Sep 4, 2009 1:46 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-17997Attachment B9
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28

P: Sep 4, 2009 11:20 AM , Superior Court of CA , County of Santa Clara, Case #1 -05,(-V ) , ,1 Sl1 Fi6nq #G 1

In accordance with the Court's July 10, 2009 ruling and order and the parties Stipulated

Settlement and Order, and good cause appearing in support thereof, IT IS HEREBY ORDERED

that judgment be and hereby is entered in favor of plaintiff Viracon, Inc. as follows:

I. As against defendants West Bay Builders, Inc.,and Safeco Insurance

Company of America, jointly and severally, in the amount of $200,000.00 as a reasonable

attorneys fee under Civil Code § 3250; and

2. As against defendants West Bay Builders, Inc., Safeco Insurance Company

of America, and First National Insurance Company of America, jointly and severally, in the

amount of $33,273.33 in prejudgment interest.

In accordance with the stipulated judgment between plaintiff Viracon, Inc. and defendant

Engineered Glass Wails, Inc., IT IS FURTHER ORDERED that judgment be and hereby is

entered in favor of plaintiff Viracon, Inc. and against defendant Engineered Glass Walls, Inc. in

the principal amount of $110,711.34.

Dated: Ju4y---; 2009

W 02- W E ST:5 B BW01662889.1 -2- JUDGMENT

E-FILED: Sep 4, 2009 1:46 PM, Superior Court of CA, County of Santa Clara, Case #1-05-CV-053450 Filing #G-17997Attachment B9
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Questions Job Location Job Location Job Location Job Location Job Location

Powell Street BART 

Station

BART Station (East Contra 

Costa Extention Platform 

and Guideway 

Improvement) (Ashby) Union City BART Station

BART Earthquake Saftey 

Program Ariel Structures ‐ 

West Oakland Pier

BART Yards & Shops (5 

sites)

 Project Cost   $                        4,475,000   $                      26,097,000  $                        9,147,122 

Project Status Estimated Sept 2012 Estimated Jan 2013

Per web search, 

completed Summer 2007 Estimated Jan 2013

Contractor 

Performance Challenging experience Challenging experience Just okay Just okay

Delays/Close Out

WBB had a 4 month delay 

at the start of the job, not 

sure why? Stop Notices 

more than usual/ 

indicated that they were 

not paying their Subs.

Had one Sub that took 1 

year to release retention. Sub Delay Solar Panels

Yes‐ Not on contractor's 

side mostly due to site 

conditions

Yes‐ Not on contractor's 

side mostly due to site 

conditions

Liquidated Damages None None

**Not a Litigation Case‐

Mediation / Currently $1 

million None None

Change Order 

Requests (Owner 

initiated) On Par with others 7% On Par with others 5‐6%

Plenty due to site 

conditions

Plenty due to site 

conditions

RFI(How proactive ( p

was Contractor to 

help with Project) 80 RFI's, response okay  50 RFI'S, response okay On Par with others On Par with others

Submittals Complete

On Par with other jobs, all 

complete. As Builts were 

late ‐not good.

On Par with other jobs, all 

complete. As Builts were 

late ‐not good.

Early on in job, difficult, 

but as job progressed 

they got better.

Early on in job, difficult, 

but as job progressed 

they got better.

Subcontractor 

Complaints/Problems

/Substitutions

Late payments to Sub's, 

Had many of the Sub's 

replaced

Late payments to Sub's, 

Had many of the Sub's 

replaced

Preliminary Notices, Stop 

Notices, 1‐2 complaints 

on Subcontractor 

payment.

Preliminary Notices, Stop 

Notices, 4‐5 complaints 

on Subcontractor 

payment.

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

$4Mil project will come in 

under because BART 

doing some of the work. 

WBB doing 5 other jobs 

for BART. Contractor self 

perform 71.7%

$2 Mil project  came in on 

budget. Contractor self 

perform 50.4%

Only complaint was on 

the subcontractors 

dropping out due to 

economy or 

disqualification.

Only complaint was on 

the subcontractors 

dropping out due to 

economy or 

disqualification.

Who Contacted Carol Carol Carol Carol Carol

Persons Name John Gee John Gee Bill O'Hair Tom Horton Tom Horton

Position(PM=Project 

Manager) PM (510)287‐4928 PM (510)287‐4928 PM (510) 464‐6455 PM (510)287‐4978 PM (510)287‐4978

Comments

Would Not Hire Again. 

Believes WBB has cash 

flow issues. Late to pay 

Subs, hasn't experienced 

this with other GC's. 

Would Not Hire Again. 

Believes WBB has cash 

flow issues. Late to pay 

Subs, hasn't experienced 

this with other GC's.  Left phone message

Would hire again‐ 

problems on the first 

couple of jobs but in the 

end worked out good.

If they haven't worked 

with your agency before 

they would need long 

lead time to adjust, you 

need time to educate 

them on your system.

Observations from 

Bid PROJECT NOT LISTED WRONG # PROVIDED

Contractor Performance Check WBB xlsx Page 1Contractor Performance Check‐WBB.xlsx Page 1
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Questions

 Project Cost 

Project Status

Contractor 

Performance

Delays/Close Out

Liquidated Damages

Change Order 

Requests (Owner 

initiated)

RFI(How proactive 

Job Location Job Location Job Location Job Location Job Location

BART ‐ Parking Structures 

(6) Locations

City of Berkeley Berkeley 

Library

Monterey Peninsula 

College Theater 

Renovation

San Jose Water Company 

(3) Jobs(Prospect 

Road+More 

Avenue+Overlook 

Reservoir)

Enhanced Outpatient 

Program General 

Population ‐ Salinas Valley 

State Prison

 $                        5,495,000  $                        7,783,055  $                        4,614,722   $                      10,255,000 

Estimated June 2013 Estimated Feb 2013 Estimated Jan 2013 Estimated Aug 2013

Average Contractor 

performance

Average Contractor 

performance

Not happy with 

everything to date gives 

them about 8‐8.5 on a 

scale of 1‐10

Yes ‐ resolved

Yes‐ There were issues at 

start with soils 

Abatement, who's 

financial responsibility, 

Contractor push back.

Not on target 

subcontractor/owner  

Stop Work Notices filed 

all but one have been 

released.

no None Yes both ways 

Plenty due to site 

conditions

Owner ‐ Typical number, 

not resolved, waiting for 

pricing from 

Subcontractors

Long lead time on cost 

proposal/outcome good

( p

was Contractor to 

help with Project)

Submittals Complete

Subcontractor 

Complaints/Problems

/Substitutions

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

Who Contacted

Persons Name

Position(PM=Project 

Manager)

Comments

Observations from 

Bid

on Par

20‐25 so far, weekly 

meetings to address 130 RFI's in 12 months

on Par

Some complete, when 

there are R/R there is 

push back from 

Contractor

Time between submittals 

too spread out the 

Agency needed to impose 

a 45 day turnaround.

no

Concerns with some of 

the subs, slow in making 

decisions

6 Subcontractors 

changed/ dropped out 

rate high/ there are 

payment issues to 

Sbucontractors.

6 BART locations in one 

contract

Need good CMC to 

monitor the job. WBB is 

an Average Contractor.

Inspections going well, 

production good, Lacking 

in processing paperwork‐

slow

Carol Carol Carol Carol Carol

Tom Horton John Rosenbroch Mike Carson Frank Do Adrian Menares

PM (510) 287‐4978 PM (510) 589‐9573 PM ‐Kitcel(831)646‐4297 408‐279‐07880 916‐255‐3049

Almost closed out okay 

with job.

CM stated that WBB is 

claims oriented. Owner 

stated too early for 

complete opinion just 

started  7/1/12

They (PM) don't allow 

progress payment to be 

paid until Stop Notice is 

released.

He's on vacation until 10‐

11‐12 No answer‐left message

WRONG # PROVIDED WRONG # PROVIDED
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Questions

 Project Cost 

Project Status

Contractor 

Performance

Delays/Close Out

Liquidated Damages

Change Order 

Requests (Owner 

initiated)

RFI(How proactive 

Job Location Job Location Job Location Job Location Job Location

Pier 50‐ Port of San 

Francisco

Marine Structural Project 

(Pier 33, 35, 50 Port of 

San Francisco)

Chabot College Hayward, 

CA

YMCA Bayview Hunter's 

Point Teen Center

BART Security Access 

Grills, Various locations

 $                        1,333,640   $                        1,325,000  $                        8,692,000  $                           185,429   $                        2,545,957 

ONGOING (May 2012 ‐ 

January 2013) Estimated Jan 2013 Estimated Sept 2012 Estimated Dec 2012 Estimated Dec 2012

Separte review into two:

Office has problems 

Field was good

Just started and they have 

a 3 month delay. Slow 

start and are on recovery 

schedule

Project still ongoing

Late starting so none at 

the moment

( p

was Contractor to 

help with Project)

Submittals Complete

Subcontractor 

Complaints/Problems

/Substitutions

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

Who Contacted

Persons Name

Position(PM=Project 

Manager)

Comments

Observations from 

Bid

Fair. Not proactive on 

asking RFI all the time

Slow

None

No Progress Payment for 

first 3 months

Frank Carol Carol Carol Carol

Jim Leong / Evelyn Jim Leong Doug Horner Bill Worthington Bruce King

PM (415)274‐0566 PM (415)274‐0566 PM (925) 485‐5287 PM (415) 281‐6763 PM (510)464‐6378

Spoke with Evelyn No answer left message No answer left message No answer left message No answer left message

WRONG # PROVIDED WRONG # PROVIDED
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Questions

 Project Cost 

Project Status

Contractor 

Performance

Delays/Close Out

Liquidated Damages

Change Order 

Requests (Owner 

initiated)

RFI(How proactive 

Job Location Job Location Job Location

YMCA San Francisco 

Camp Jones Music Hall FOOTHILL COLLEGE CASE#74‐459‐1050‐08

CHARACTER REFERENCE‐CHRIS VAN 

TIEM               City of San Jose Almaden 

Community Center & Library

 $                           500,000  $                                                17,500,000 

Estimated Dec 2012 COMPLETE (Claims) Completed Approx. 2008

Extremely poor. Private mediation 

(Confidential)

Parterning Contract (required by City 

Council on all jobs over $10 million) with 

City so there were no issues. Required to 

have weekly conversations, meetings, 

weekly site visits. City staff on site to 

handle issues.

one year late on a two year project.

LDs were assessed. (confidential document)

Paid out 97% of the 10% contigencies to 

WBB, but he was ok with that.

Poor. Vast extent of Change Orders. WBB did 

not agree to conditions on change orders.  No more than usual

( p

was Contractor to 

help with Project)

Submittals Complete

Subcontractor 

Complaints/Problems

/Substitutions

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

Who Contacted

Persons Name

Position(PM=Project 

Manager)

Comments

Observations from 

Bid

Poor. Vast extent of RFI No more than usual

Poor

A lot of subcontractor problems.

Over scheduled and over budget. WBB PM 

was Paul Pietry Some issues, but due to Sub's availability

Carol Carol/Frank Carol

Bill Worthington

Amy in Pres. Office / Charles Allen(Exec 

Director of Facilities) Rodney Rapson

PM (415) 281‐6763 650‐949‐7200 Senior Architect‐PM

No answer left message

Will never recommend WBB to any Public 

agency. Paul Thompson has been in 

depositions at least 50 times.  Recommended 

other litigations such as City of SF debarment, 

Oakland disqulification, Stockton Unified 

School District lawsuit, and Santa Clara County 

Court House in Morgan Hill

He felt that Chris Van Tiem was very 

qualified for the position. Was a good 

communicator, verified and coordinated 

issues well.

WRONG # PROVIDED No # PROVIDED
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Questions

 Project Cost 

Project Status

Contractor 

Performance

Delays/Close Out

Liquidated Damages

Change Order 

Requests (Owner 

initiated)

RFI(How proactive 

Job Location

Happy Hallow Park&Zoo (City of San Jose, Dept of Public Works)

 $                                                                                                                                                  39,255,000 

COMPLETE

City of San Jose ‐ Happy Hallow Park, $40 million Amusement Park renovation with some 

conventional construction of buildings done by WBB. Sub‐Contractors hired to do Concrete work, 

paving, sidewalks, MEP, rides. WBB bid on project based on Conventional construction. They had 

no experience with Amusement Parks. Construction periord 2yrs, City Agreement was that they 

were to be finished by Grand Opening. They opened but had many Punch List items which took 

over 1 year to complete (The City did not grant acceptance until the Punch List was done). Feels 

that the CM onsite was not able to make the Subs finish in a timely manner.

Yes‐ at the beginning of the project w/PG&E not contractor related.WBB CM Chris Van Tiem sent 

multiple communications to the City stating that the delays were not Contractor caused and that 

the City was responsible and would be accessed additional time. City tried to address this issue 

with Chris and stress that they were aware and that things could be worked out without the need 

for the defensive posture. Once the City decided to have Chris removed and replaced the new 

PM was coorporative.

Believes that WBB is a Change Order Company, because they were lowest bidder they feel that 

WBB was going to make up profit margin through Change Orders.

( p

was Contractor to 

help with Project)

Submittals Complete

Subcontractor 

Complaints/Problems

/Substitutions

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

Who Contacted

Persons Name

Position(PM=Project 

Manager)

Comments

Observations from 

Bid

700‐800 RFI's, because WBB didn't verify those coming from the sub's and there were many 

useless RFI's. WBB did a poor job of controlling the RFI's, no checks & balances.

Submittals were fine, WBB was not able to provide an approved complete set for all submittals. 

Shop Drawings were provided.

Yes, City received a subpoena from Calhoun Brothers for not receiving payment from WBB until 1‐

1/2 years after job complete . Others contacted City regarding no payments, Fencing Sub., 

Landscape Sub. City directed them to file Stop Work, they did and then they were paid by WBB.

Approximately $4‐5 million of the $40 million contract was self performed by WBB

Carol

Ron Cheung

PM (510)464‐6378

WBB CM ‐Chris Van Tiem was asked to be removed from the jobsite for being difficult to deal 

with after approximatly 3 months, his Admin. Assistant Brooke was also removed.

WRONG # PROVIDED
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Questions

 Project Cost 

Project Status

Contractor 

Performance

Delays/Close Out

Liquidated Damages

Change Order 

Requests (Owner 

initiated)

RFI(How proactive 

Job Location Job Location Job Location

Napa County 5th Street Parking Garage(County of 

Napa) City of Walnut Creek Library

Oakland High School 

Modernization and 

Health Clinic

 $                                                                   12,100,000  $                                                          25,759,000   $                      21,110,000 

COMPLETE. OPENED EARLY 2009 Estimated Summer 2010 Estimated April 2011

County Of Napa Parking Garage. Contractor had 

good team and good Architect support. Contractor 

was responsive and willing to work with other 

agencies involved in the project. Coordinated well 

with the County Staff. The contractor accomodated 

the County on additional items added to scope of 

work.

City Library and 2 story, 1 level surface parking 

& underground parking. Project came in on 

time and under budget. Contractor good 

performance. City applied for Silver LEED and 

awarded Gold. `

Some delays due to added work. Owner initiated Some delays with Steel Sub & delivery

No No

Owner initiated Some‐didn't remember, not bad.

Good CM‐ not high volume their were some ( p

was Contractor to 

help with Project)

Submittals Complete

Subcontractor 

Complaints/Problems

/Substitutions

Additional 

Information Provided 

/ Percentage of Work 

Performed by GC

Who Contacted

Persons Name

Position(PM=Project 

Manager)

Comments

Observations from 

Bid

Went well responsive due to good sonsultants on 

contractor end.

g

communication issues, but worked together to 

resolve.

Yes They worked through the issues.

No issues

1 ‐ Went out of business 1‐ Steel Sub. Stop 

Work due to lack of payment, was due to Sub. 

lack of delivery.

Contractor self‐performed approx. 5‐10% of work. 

Had many subs. Not sure on % of work performed by GC. 

Carol

Juan Arias Lorie Tinfow Tadashi Nakadegawa

Engineering Manager, Design & Construction Dept. 

(707)253‐4351 (925)943‐5810 (510)879‐2962

Schedule went well. Suggested that if the owner is 

wanting to add scope to project that it be added at 

the beginning of bid. Harder and more expensive to 

add work during construction.

During Bid Process there was concernation 

because of WBB's reputation. WBB made a 

decision to perform better and made a sincere 

shift in business. They contacted the 

International Partnering Institute, submitted 

job site and City won Saphire Award
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Frank Cheng

From: Les White
Sent: Monday, November 26, 2012 5:11 PM
To: Peg Gallagher; Frank Cheng; Erron Alvey
Subject: FW: Judy K Sousa

Good Evening, 
 
I just received the enclosed message from West Bay. 
 
FYI 
 
Les 
 

From: Paul Thompson [mailto:PaulT@westbaybuilders.com]  
Sent: Monday, November 26, 2012 5:09 PM 
To: Les White 
Subject: Judy K Sousa 
 
Les  
  
I appreciate you giving us the time necessary to respond to the issues concerning our bid for your 
project.  
  
I know you have to rely on your staff/legal for the award but I want you to know I am personally 
committed to making sure WBB does a good job for Metro.  
  
You have my word that WBB will complete your project on time and under budget and we will not 
have a claim on this project. .  
  
We are committed to treating Metro as a good client and when we are all said and done you and I will 
be able to go have a beer and celebrate a successful project. (no offense to Peg, but you won't need 
to spend a nickel on attorney's bills - but she is welcome to join us for the celebration) 
  
We look forward to working with you again 
  
(and you have my word in writing) 
  
Paul Thompson, President 
West Bay Builders, Inc. 
250 Bell Marin Keys Blvd 
Novato, CA 94949 
(O) (415) 456-8972 
(C) (415) 203-1001 
fax (415) 382-9894 
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8:46am September 19th Voicemail from Paul Thompson, West Bay Builders. 

 

Hey Les, this is Paul Thompson with West Bay Builders, it’s a quarter to nine on Wednesday. I 
understand you are out today, but um, I just, um, following up. I understand. We are the apparent low 
bidder on the new project coming up. We are looking forward to, um, doing a good job for you guys. I 
hope you don’t have too much heartburn over the last time. I think we, you and I both worked together 
to get it resolved. I want to let you know we have a new project team ready for your project. Umm and, I 
want to talk to you about it and have you meet the guys and demonstrate to you umm our commitment 
that we are going to make this job a success. I made personnel changes on my side. Like I said, we got a 
new team ready, we are fired up about it, and I just want to talk to you about it. So I was hoping you 
give me a call. Phone number is 415‐456‐8972. Thanks, bye. 
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Frank Cheng

From: Les White
Sent: Friday, November 30, 2012 3:51 PM
To: Peg Gallagher; Frank Cheng; Erron Alvey
Subject: Fwd: Scanned from E6530c-upstairs 11/30/2012 15:27
Attachments: DOC113012.pdf

 
 
Les White 
General Manager 
SCMTD 

----- Forwarded message ----- 
From: "Paul Thompson" <PaulT@westbaybuilders.com> 
To: "Les White" <LWhite@scmtd.com> 
Subject: Scanned from E6530c-upstairs 11/30/2012 15:27 
Date: Fri, Nov 30, 2012 3:45 pm 

 

Les  
 
 
In my review of Metro's reference checks on WBB I was surprised to see 
two negative entries made by the person from Metro who called two of our 
projects. I was surprised because both projects were/are successful 
projects, and both Owners think highly of WBB, yet the reference check 
for Metro said otherwise. One entry was for a Bart project - Powell st 
in San Francisco, and the other was for Happy Hollow Zoo for the City of 
San Jose.  
I am not sure what was said or how the questions were answered and/or 
transcribed, but they are incorrect. Attached are two reference letters 
for both of these two projects. You will see both letters contradict any 
negative comments about WBB and actually they say very good things about 
WBB. 
 
 
Paul Thompson, President 
West Bay Builders, Inc. 
250 Bell Marin Keys Blvd 
Novato, CA 94949 
(O) (415) 456-8972 
(C) (415) 203-1001 
fax (415) 382-9894 
 
-----Original Message----- 
From: CharlieTheCopier@westbaybuilders.com 
[mailto:CharlieTheCopier@westbaybuilders.com]  
Sent: Friday, November 30, 2012 3:28 PM 
To: Paul Thompson 
Subject: Scanned from E6530c-upstairs 11/30/2012 15:27 
 
Scanned from E6530c-upstairs. 
Date: 11/30/2012 15:27 
Pages:2 
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT 
 
 
 
DATE: December 7, 2012 
 
TO:  Board of Directors 
 
FROM: Frank Cheng, Project Manager & Information Technology Manager  
 
SUBJECT: CONSIDERATION OF DECLARING ZOVICH CONSTRUCTION AS 

NONRESPONSIVE, AND REJECTING THEIR BID FOR THE JUDY K. 
SOUZA OPERATIONS BUILDING FACILITY 

I.  RECOMMENDED ACTION 

That the Board of Directors declare Zovich Construction as nonresponsive, and reject their 
bid for the Judy K. Souza Operations Building Facility. 

II.  SUMMARY OF ISSUES 

• On June 29, 2012, a Notice of Invitation for Bids (IFB 12-23) was issued and sent to 
interested bidders and Builders Exchanges.  

• On August 8, 2012, IFB 12-23 Addendum #1 was issued. 

• On August 17, 2012, IFB 12-23 Addendum #2 was issued. 

• On September 12, 2012, METRO received eight (8) bids. 

• On November 8, 2012, the Board of Directors received comments and deferred the 
Judy K. Souza Operations Building staff reports. 

• METRO staff has been researching and reviewing bids for presentation to Board of 
Directors. 

• METRO staff recommends that the Board of Directors declare Zovich Construction 
as nonresponsive, and reject their bid for the Judy K. Souza Operations Building 
Facility. 

III. DISCUSSION 

On June 29, 2012, a Notice of Invitation for Bids (IFB 12-23) was issued and sent to interested 
bidders and Builders Exchanges. On August 8, 2012, IFB 12-23 Addendum #1 was issued. On 
August 17, 2012, IFB 12-23 Addendum #2 was issued. 

On September 12, 2012, METRO received eight (8) bids, all bids below engineer’s estimate. 

West Bay Builders, Inc. $  13,494,000 

Zovich Construction $  13,500,000 

Lewis C. Nelson & Sons, Inc. $  13,572,000 
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C. Overaa & Co. $  13,659,000 

F & H Construction $  13,787,000 

Otto Construction $  13,936,000 

SJ Amoroso $  13,997,000 

Roebbelen Contracting, Inc. $  14,178,000 

 
On November 8, 2012, the Board of Directors received comments and deferred the Judy K. 
Souza Operations Building staff reports. 

The above eight bids are ordered from lowest to highest bid. West Bay Builders, Inc. submitted 
the lowest bid. An analysis of all the bids was performed by METRO staff to evaluate all 
deficiencies of the bids and if the deficiency is “correctable” or “not correctable”. The deficiency 
evaluation will show if the bidder(s) are responsive and responsible. For details, see attachment 
A (IFB 12-23 Bid Analysis Spreadsheet). Award procedures are included in IFB 12-23, Part I-
20, 1.34. METRO will select the lowest responsive, responsible bidder based on a determination 
of (1) which bidder is the lowest monetary bidder on the Base Bid; (2) whether or not the lowest 
monetary bidder submitted a responsive bid; and (3) whether or not the lowest monetary bidder 
is responsible. Responsive factors and responsibility factors were taken into account. METRO 
staff determined criteria for deficiencies found to be evaluated as “correctable” or “not 
correctable.” Subsequent to the submission of the staff report on November 9, 2012, additional 
research lead to staff determining that deficiencies in submission in subcontractor certifications 
should be considered correctable and bidders were notified that subcontractor certifications 
would now be due two days after award and only from the awardee.  
 

Correctable Not Correctable 
If majority of documents were provided and 
only a few had discrepancies 

Omission of major items 

For each item listed by the bidder, part of 
information is missing 

Misrepresentation of facts 

 
The following is Zovich Construction (Zovich) and METRO’s review of any discrepancies: 
 

• Document 2, item 13A asks to provide projects in the State of California involving 
construction of a building, each with an original contract price of no less than 
$20,000,000, Zovich did not meet the necessary project list requirements (See 
Attachment C). Based on this information, staff recommends that the Board of Directors 
adopt a finding that Zovich is a nonresponsive bidder. 

• Document 2, item 13B asks to provide at least two public works projects in the State of 
California involving construction of a building, Zovich did not provide enough 
information to determine qualification (See Attachment C). Based on this information, 
staff recommends that the Board of Directors adopt a finding that Zovich is a 
nonresponsive bidder..  
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• The above evaluation determined the items as “not correctable” as seen in Attachment A, 
and finds Zovich’s bid as nonresponsive, no further reference check was performed.  

 
 
A bid may be responsive even if there is a discrepancy in the bid, as long as the discrepancy is 
inconsequential, that is, the discrepancy must not: 

1. Affect the amount of the bid 
2. Give a bidder an advantage or benefit over others 
3. Be a potential vehicle for favoritism 
4. Influence potential bidders to refrain from bidding 
5. Affect the ability to make bid comparisons 

 
METRO is waiving the irregularity in the bid for Document 6 (Certification of Proposed 
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary 
Exclusion – for subcontracts totaling OVER $100,000), Document 7 (Certification of Proposed 
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary 
Exclusion – for subcontracts totaling $100,000 or LESS.) and Document 8 (Disclosure of 
Governmental Positions) because the waiver does not give the bidders an unfair advantage by 
allowing the bidders to withdraw their bids without forfeiting their bid bonds. From the 
Document 6, 7 & 8 that were submitted, the bidders varied in the amount of documents 
submitted. A notice letter will be sent to the lowest responsive and responsible bid who has been 
approved for award to clarify any correctable deficiencies.  
 
METRO staff has researched, reviewed, and recommends that the Board of Directors adopt the 
findings based on information contained in this report, declare Zovich Construction as 
nonresponsive, and reject their bid for the Judy K. Souza Operations Building Facility. 
 

IV.  FINANCIAL CONSIDERATIONS 

Funds for the construction of the Judy K. Souza Operations Building Facility Component of the 
MetroBase Project are available within the funds the METRO has secured for the Project. 

V.  ATTACHMENTS 

Attachment A: IFB 12-23 Bid Analysis Spreadsheet (4 pages) 

Attachment C: 12-23 Zovich Construction’s bid - Projects List (7 pages) 
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS WEST BAY BUILDERS, INC. ZOVICH CONSTRUCTION
BID AMOUNT $                                                                             13,494,000   $                        13,500,000 
Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Missing one subcontractor form

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions Missing one subcontractor form

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

Bidder answer was "N/A" 

METRO has documentation stating otherwise.

CORRECTABLE NOT CORRECTABLE

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

Bidder listed 5 items. 

METRO has documentation on an additional 

lawsuit/mediation between Bidder and owners of 

constructions projects that were not listed by Bidder. 

WBB stated the project was completed in 2004 which 

was over 7 years ago. With mediation occurring in 

2009 the mediation is still applicable to list

CORRECTABLE NOT CORRECTABLE

2009, the mediation is still applicable to list. 

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Bidder answer was "No" 

METRO has found a judgment for liquidated damages 

in a case with a sub which was filed in Alameda County 

Superior Court on August 29, 2012.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of  Bidder answered "No"

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

METRO has found a judgment in a case with a sub 

against First National for enforcement of a stop notice 

release bond, filed in San Francisco County Superior 

Court on September 12, 2012 (same day bid was due)

METRO found a judgment against Safeco Insurance 

Company(and WBB) for attorney's fees in a case with a 

sub, and against Safeco and First National Insurance 

Company of America(and WBB) for prejudgment 

interest filed in Santa Clara County Superior Court on

CORRECTABLE NOT CORRECTABLE

interest, filed in Santa Clara County Superior Court on 

September 4 ,2009. In same case, WBB, Safeco and 

First National tendered a check to the sub as a result of 

a settlement, filed in Santa Clara County Superior Court 

on April 8, 2009.

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Did not list three 

qualifying projects.

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Did not provide enough 

information to determine 

qualification.

Document 2 Item 13 C Proposed Project Manager shall have Bidder provided resume for propose Project Manager No individual resume for

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

Bidder provided resume for propose Project Manager, 

but projects listed on the resume did not include 

sufficient info.

No individual resume for 

Project Manager.

CORRECTABLE NOT CORRECTABLE

Page 1 of 4

Attachment A

7a.1



IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

LEWIS C. NELSON & SONS, INC. C. OVERAA & CO.

$                                         13,572,000  $                                    13,659,000 

Missing for all subcontractors forms 

at time of bid, subsequently 

submitted
Missing for all subcontractors forms 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

at time of bid, subsequently 

submitted
Missing for all subcontractors forms 

at time of bid, subsequently 

submitted

Missing some subcontractor 

forms at time of bid

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

Provided a litigation(missing 

tribunal or case number)

METRO found an additional 

lawsuit/mediation. Otto stated 

the project completed in 2003 

($5.3M contract) and the case is 

in discovery phase

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

in discovery phase.

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Did not provide interim financial 

statement
Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

statement.

No individual resume for Project Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

No individual resume for Project 

Manager.

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

F&H CONSTRUCTION OTTO CONSTRUCTION

$                                         13,787,000  $                            13,936,000 

Missing for all subcontractors forms Missing some subcontractor 

forms

Missing for all subcontractors forms Missing some subcontractor 
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

forms

Missing for all subcontractors forms Missing some subcontractor 

forms

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

METRO found a 

lawsuit/mediation initiated 

by bidder. The bidder 

explained that the issue was 

with the lender.

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

Did not provide contract amounts 

on projects.

Not possible to determine which 

projects would qualify.

Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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IFB 12‐23 Bid Analysis Spreadsheet 

DEFICIENT ITEMS
BID AMOUNT

Document 6 ‐ Certification of Proposed Subcontractor Regarding 

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling OVER $100,000)

Document 7 ‐ Certification of Proposed Subcontractor Regarding 

CORRECTABLE NOT CORRECTABLE

SJ AMOROSO ROEBBELEN CONTRACTING, INC.

$                                      13,997,000  $                                       14,178,000 

Missing for all subcontractors 

forms

Missing for all subcontractors 

forms

Missing for all subcontractors  Missing for all subcontractors 
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion 

(for Subcrontracts totaling $100,000 or LESS)

Document 8 ‐ Disclosure of Governmental Positions

Document 2 ‐ Item 4 ‐ Has any person or legal entity holding a legal or 

equitable ownership of 10% or more of the bidder, ever been 

determined by a public agency to not be a responsible bidder? If so, 

state the name, anddress and telephone number of the public agency, 

CORRECTABLE NOT CORRECTABLE

forms forms

Missing for all subcontractors 

forms

Missing for all subcontractors 

forms

state the name, anddress and telephone number of the public agency, 

including the name of the agency's contact person. 

Document 2 ‐ Item 5 ‐ For every lawsuit or mediation between bidder 

and the owner of construction project, limited to such lawsuits or 

mediations initiated or completed within the past seven years, state the 

name and address of the tribunal, the matter number, the parties, a 

general description of the nature of the dispute, and the outcome,if any.

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 6 ‐ Within the past seven years, has bidder paid 

liquidated damages, ever failed to complete a construction project, 

within the time allowed by the contract, including any agreed upon 

contract extentions? If so, state the name, address and telephone 

number of the owner of such construction project including the name of 

th agencies contact person, and further, describe in detail the nature of 

the work of improvement.

Document 2 ‐ Item 7 ‐ Within the last seven years has any surety of 

CORRECTABLE NOT CORRECTABLE

y y y

bidder ever paid or satisfied any claim against bidder? If so, state all facts 

and circumstances, including the name, address, and telephone number 

of surety and all claimants. 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 11 ‐ Financial statement (current financial statement)

Document 2 ‐ Item 11 ‐ Financial statement (interim) 

CORRECTABLE NOT CORRECTABLE

Document 2 ‐ Item 13.A ‐ Have completed to the public owner's 

satisfaction, no less than three public works projects in the State of CA 

involving the construction of a building, each with an original contract 

price of no less than $20,000,000 within the last seven years. 

Document 2 ‐ Item 13.B ‐ The General Contractor or subcontractor 

thereof shall have completed to the public owner's satisfaction, at least 

two PUBLIC WORKS projects in the State of CA of similar scope, size and 

complexity of this project.

Document 2 Item 13 C Proposed Project Manager shall have

CORRECTABLE NOT CORRECTABLE

Bidder provided resume forDocument 2 ‐ Item 13.C ‐ Proposed Project Manager shall have 

experience in management of construction, including at least five years 

experience with significant responsibility on at least two construction 

projects of similar scope, size, and complexity of this project.

CORRECTABLE NOT CORRECTABLE

Bidder provided resume for 

propose Project Manager, but 

projects listed on the resume did 

not include sufficient info.
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ZOVICH & SONS, INC. 
2485 Technology Dr 
Hayward, CA 94545 
.I?(5.:!..o)?84:!~!J(5!9)7~1-0!~~ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ •• _ 

PROJECT HISTORY 

WORK IN PROGRESS 
Client: West Contra Costa Unified School District 

Contact Person: Karim Nassab 
Contact Ph. No. & Fax: -=5:-;17"0-"'"':4-:-127"--=57"65==7=-:157"1-:-::0:--4-:-1-:-::2:--5::-:6=-=6--:1--------------------

Architect: Powell & Partners 510-663-3800/510-663-3807 
Project Name: Ohlone Elementary School West Campus Phase 1 

Project Address: 1616 Pheasant Dr Hercules Ca 
Type of Work: Construction of 2 new buildings,25k and 17k s9ft 

Earthquake Resistant: --:-_______ --------------------------
ContractAmount:.....,.$""'1...:;6~,9...:;6.,..:.1~,0;..;:0..:.0-------------------______ _ 

Total C/O Amt ....:.,$~65_:_'0'-'-,0""0;..;:0---:-----:-----------------------­
Contract Time: 420 calandar days 

Scheduled Comp Date: -=7_/2_0_/2_0_1_3 _________________________ _ 

#~DQsE~nsion:~O~ __ ---------------~-----------­
Current Status: 45% --------------------------------Stop Notices:...;;O _____________________________ _ 

Lawsuits: ° ...::-------------------------------
Liquid~esPena~es:..:.O_~~ __ ---~---------------------­

Superintendent: Ante Zovich 
~~~~~--------------------------Project Manager: -:-M-:-i_ke_G_e_ld_fe_ld _________________________ _ 

LEED:..:.N~o ___________________________ _ 

Client: Chabot-Las Positas Community College District 
Contact Person: Victoria Lamica 925-485-5287/925-485-5294 

CM Contact: Parson Brinkeroff Mario Rebholz 925-765-3034 
Architect: Steinberg Architects- Elizabeth Gibbons 408-817-3112 1 408-295-5928 

Project Name: Las Positas College Student Services & Admin Bid 
Project Address: 3000 Campus Hill Rd, Livermore Ca 

Type of Work: 63k s9 feet 2 story building 
Earthquake Resistant: -=-=-=-=-=-=--=-=-=--________________________ __ 

Contract Amount: $25,210,000 
~~-~----------------------------Total CIO Amt ...;;$..;.1 ~,2~00.=.l,~00=..;0=___ _____________________________________________ _ 

Contract Time: 730 
~~-----------------------------------------Scheduled Comp Date: ..:;2;;.,:/2:..:0.;,.:/2:..:0...,;.1..:..3 _________________________ _ 

# of Days Extension: ....:;0-:-:-_______ ------------------------
Current Status: -:8...:.0....;.%;....c"-o;....m....Jp"-l....;.et....:.,e _________________________ __ 

Stop Notices: -=0 _____________________________ _ 

Lawsuits: 0 ...::----------------------------------
LiquidatesPena~ies:...;;O __ ~---------------------------

Superintendent: -':M;..;:a:...;.r..:..co::,.::::;Z..:..ov....:.,ic.:..;h~_=_--=_ __ ___,_, ____ -_::_:_ __ --------------
Project Manager: Ante Zovich Jr 1 Tammy Zovich (Assistant PM) 

LEED:...;;G:..:o~ld=---__________________________ _ 
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ZOVICH & SONS, INC. 
2485 Technology Dr 
Hayward, CA 94545 
p(510)784-1273 f(510)784-0173 ... _ •• - •. _ .. - •• _ .. _ .. _ •• -PROJ-E'Ci"-HISTORY'-· _ .. _ .• _ •• _ •. _ .. - •• _ •• _ •• _ .. -

COMPLETED 
Client: Sequoia Union High School District 

Contact Person: Cambridge CM-Doug Johnson 
Contact Ph. No. & Fax: p 650-388-6550 1 f 650-543-3031 

Architect: Spencer Associates p 650-855-8850 1 f 650-855-8855 
Project Name: Carlmont Biotechnology Building 

Project Address: 1400 Alameda De Las Pulgas, Belmont Ca 94002 
Type of Work: construction of new building 

EarthquakeRes~tant:~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
Contract Amount: -:-$...,.4".;;,9..;;.8...;..5:...;.'0..;;.0...;..0~~~~~~~~~~~~~~~~~~~~~~~~~_ 

Total C/O Amt $0 
~...,.-~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

Contract Time: 300 calendar days 
Scheduled Comp Date: ...;.7.:...,:�9;,;.;�2::.,;o:...;1..,;.1 _________________________ _ 

# of Days Extension: -=O~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_ 
Current Status: 100% complete Sept 2011 

Stop Notices: -=O~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_ 
Lawsuits: 0 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

LiquidatesPenaHies:~O~~~~~~~~~~~~~~~~~~~~~~~~~~~~~­
Superintendent: ...;..M..;.;a..;;.r.;;,.co=-Zo...,.v-:-ic...;..h~~~~~~~~~~~~~~~~~~~~~~~~~­

Project Manager: ~A~n...;..te;....Z-o-v-ic-h-J-r~~~~~~~~~~~~~~~~~~~~~~~~­
LEED: Silver 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

Client: Town of Danville 
Contact Person: Dennis Sheil - Covallo Group 

Contact Ph. No. & Fax: p-925-837-2846/f-925-837-2864 
Architect: Architectural Resources Group- Philip Rossetti 415-421-1680/f-415-421-0127 

Project Name: Danville Veterans Memorial Building 
Project Address: 400 Hartz Ave Danville Ca 94526 

Type of Work: Addition and remodel of existing 
Earthquake Resistant: Construction/Modernization- NO 

Contract Amount: -=$..:..5.!...:,3=2..:..5.!...:,0..::.0..:..0~~~~~~~~~~~~~~~~~~~~~~~~~_ 
Total C/O Amt-=$..:..O_...,---:--________________________ ~ 

Contract Time: 487 calendar days 
Scheduled Comp Date: ~1-1-/1...:.0-/2-0-1-1 ________________________ _ 

# of Days Extension: ..:..O~~~~~~~~~~~~~~~~~~~~~~~~~~~~~_ 
Current Status: 100% complete March 2012 

Stop Notices: ..:..n:...:.o...:.ne~~~~~~~~~~~~~~~~~~~~~~~~~~~~_ 
Lawsuits: none 

..:..:...:....:..;;,.~~~~~~~~~~~~~~~~~~~~~~~~~~~-

Liqu~desPenaHies:~n:...:.o...:.ne~~~~~~~~~~~~~~~~~~~~~~~~~~~~­
Superintendent:-:::A:'-n....;..te;....Z_o_v=ic_h~~~~~~~~~~~~~~~~~~~~~~~~~_ 

Project Manager: ...:T..:..a:.:..:m.:.:.m;.;..y!...Z=o=-v:..:..ic=.:.h.:..-~~~~~~~~~~~~~~~~~~~~~~~_ 
LEED: Silver 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

Client: West Valley Mission Community College District 
Contact Person: Swinerton Management-Gogo Heinrich 

Contact Ph. No. & Fax: p-408-741-2574/f-408-867-6328 
Architect: Steinberg Architects - David Ewell 408-295-5446 

Project Name: West Valley College Fox Technology Cntr 
Project Address: 14000 Fruitvale Saratoga Ca 

Type of Work: 32k sqft 2 stOry new construction 
Earthquake Resistant: Construction/Modernization- NO 
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Contract Amount: $12,900,000 
~~~~-------------------------------Total C/O Amt $800,000 
~~~~-------------------------------Contract Time: -;3-;-8-;:0:-::c-;:a:-:1 d:-::a-'!:y_s ______________________________ _ 

Scheduled Comp Date: ...,;1....;,.1/:...,:3....:.0:....:/2:..:;,0.;;,.09.:..-_________________________ _ 

# of Days Extension: -,4_:_5~da?y~s~-------------------------------­
Current Status: 100% complete 1/26/10 

Stop Notices: _n....:..o....;,.ne""__ __________________________________ _ 
Lawsuits: none 

-~----------------------------------Liquidates Penalties: none 
77--=~~--------------------------------Superintendent: Marco Zovich 
-;-~=-~~----------------------------Project Manager: Ante Zovich Jr 
~--=-~---------------------------Project Eng ineer: ...,;T....:.a....;m....:..m:..;..y!...,;Z;::.o:..,.v:...;,.ic:.,:.h-=---_____________________________ __ 

LEED: No 
~----------------------------------

Client: City of Fremont 
Contact Person: Martha Martinez City Project Manager 

Contact Ph. No. & Fax: 510-494-4727/510-494-4751 
Architect: WLC Architects - Jefferson Yu 916-355-9922 

Project Name: Fremont Fire Station #2 
Project Address: 37299 Niles Blvd Fremont Ca 

Type of Work: new construction 2 story/7500k(sqft) fire station 
Earthquake Resistant: Construction/Modernization- NO 

Contract Amount: ....:.$....:.3.!.,;., 7....:.9.;;,.9.!.,;;, 0....:.0.;;,.0 ______________________________ __ 
Total C/O Amt....:.,$.;;,.5.;.,!1 ,..:....76=...;7....;,..9=...;3=---_______________________ _ 

ContractTime:....:.3_:_6~5_:_c..:....a~ld:....:a~y.;;,.s-------------------------______ _ 
Scheduled Comp Date: -::-1-:-0/....:.3....:..0/:....:2....:.0.:..09-=---________________________ _ 

#~Dap~~nsion:-,6-:-0~ __ ~--------------------------------
Current Status: _1_0_0o_yo_c'-'o-'m-"'p....:..le:....;t.:..e _____________________________ _ 

Stop Notices: none ------------------------------------Lawsuits: none -----------------------------------Liquidates Penalties: none 
-;-~=-~-------------------------------Su perintendent: ..:...A....:..n....:.te:...=Zo:..,.v:..:.ic:.,:.h.:..._ ___________________________ __ 

Project Manager: -:T:-"a;.;.;m....:..m:..;..y..".Z~o.:".v....:..ic..:....h""------------------------------­
LEED: Silver NC 2.2 

Client: West Valley-Mission Community College District 
Contact Person: Javier Castruita 

--~~~~~~~~~:-:-:------------------------Contact Ph. No. & Fax: p-408-741-2195/f-408-867-9523 
Architect: Steinberg Architects- David Ewell 408-295-5446 

Project Name: West Valley College Aquatic Cntr 
Project Address: 14000 Fruitvale Saratoga Ca 

Type of Work: 2k sqft new bld/new olympic size pool 
Earthquake Resistant: Construction/Modernization- NO 

Final Contract Amount: $5,313,000 
~~~------------------------------Total C/O Amt $10,000 
~~------------------------------

Contract Time: -;-1-;:8:-:0-;:d:-:ay~s:-::------_------------------------
Scheduled Comp Date: ...,;1:....:/2:..:;,0.:..:;/2:;.;;0....:.0.::..8 _________________________ _ 

# of Days Extension: ....:.6.;;,.0....:.d....:.a.Lys-=---___ ...,..,...,...,...,... __ ---------------------
Current Status: actual completion 3/20/2008 

Stop Notices: _n_o_ne ____________________________ _ 
Lawsuits: none ---------------------------------Liquidates PenaHies:~n:..:;,o....;ne~ ____________________________ _ 

Superintendent: ~A....:..n....:.te=-Z~o:..,.v....:..ic:.,:.h.:..._ __ --=_----------------------­
Project Manager: Ante Zovich Jr/Tammy Zovich (assistant) 

LEED: No --'-------------------------------
Client: Santa Clara Valley Water District 

Contact Person: Christopher Hakes 
Contact Ph. No. & Fax: 408-265-2607 x3796/408-979-5691 
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Architect: Havdison Komatsu Ivelich & Tucker - Dennis Okunara 510-625-9800 
Project Name: Almaden New Water Quality Laboratory 

I~roject Address: 1020 Blossom Hill Rd, San Jose CA 
Type of Work: Construction of new laboratory bid 

Earthquake Resistant: Construction/Modernization- NO 
Final Contract Amount: ....:$!.,.1:..;,7..!:,9::,;0::.,::0:..t.:, 0::,;0::.,::0:...._ ________________________ _ 

Total C/O Amt..:!:$:.:::.34~0:..!.,0.::..:0::,;0=---------------------------­
Contract Time: 425 calandar days 

Scheduled Comp Date: ..::2::,::/2:..:5::..:/2:..:0:..::0...:....7 _________________________ _ 

# of Days Extension: ..:6:..:0....:d:.:a:J.y,.;:.s_---,--.-----:~~::__--------------------­
Current Status: actual completion 4/25/08 

Stop Notices: ,.;.n:..:o.;,.:n,.;:.e ____________________________ _ 
Lawsuits: ,.;.n:..::o.;,.:n,.;:.e ____________________________ _ 

Liquid~~Pena~~s:,.;.n:..::o.;,.:n,.;:.e ______________________________ _ 
Superintendent: ,.;.M;,;.;a:.;,;.r,.;:.co;;....:::Z:..::o,.;.vi:..::c.:...:.h _________________________ _ 

Project Manager: Ante Zovich JrlTammy Zovich (assistant) 
LEED:...:....N:..::o=----____________________________ _ 

Client: Contra Costa Community College District 
Contact Person: Jeff Kingston(no longer employee contact Tom Beckett) 

Contact Ph. No. & Fax: .J:p:.,..:-9:;.:2:.:5:....:-2:..:2::9_-1:....:0:..::0,.;:.0 ______ .,.--,--..,...,--=-~__,_------------------
Architect: tBP Architects 925-246-6419 Tom Beckett 

Project Name: Los Medanos College Info Resource Center 
Project Address: 2700 E Leland Rd, Pittsburg, CA 

Type of Work: New construction of library & offices, 34k S9ft 
Earthquake Resistant: Construction/Modernization- NO 

FinaIContractAmount:~$!.,.1~1~,0~4~2~,0::,;0::.,::0:....--------------___________ _ 

Total C/O Amt ..:!:$..::o-32~5:..!.,0.::..:0:..:0=-------------------------------­
Contract Time: ~4:.:::5~0~d::=a=!_:y::;..s---------------------------­

Scheduled Comp Date: -:8~/5:.:./2::=-0::..:0:..:.7--------------------------
# of Days Extension: ..;6:.:;2:....;d;:.:a:.J.y..:;s ___________________________ _ 

Current Status: actual completion 10/26/07 
Stop Notices: ..:.n.:.::o:.:.:n~e ____________________________ _ 

Lawsuits: ..:.n.:.::o:.:.:n~e ____________________________ _ 

LiquidatesPena~es:..:.n.:.::o:.:.:n~e~::__~~-~___,____,_--------------------_ 
Superintendent: Marco Zovich/Ante Zovich 

Project Manager: ..:,A..::.n.:,:te::....=Z:.::o..:..vi:.::c:...:.h...:J.:..,.r __________________________ _ 
LEED:,.;.N~o=____ __________________________ _ 

Client: Loma Prietta Unified School District 
Contact Person: Tom Levenhagen 

Contact Ph. No. & Fax: p-408-353-86321 f-408-8792 
Architect: BCA 210 Hammond Ave Fremont Ca p-51 0-445-1 000 

Project Name: CT English MS New Construction 
Project Address: 23800 Summit Rd Los Gatos Ca 95033 

Type of Work: new construction 4 1 story bids, 19k S9ft 
Earthquake Resistant: Construction/Modernization- NO 

Contract Amount: ..:!:$...:.4.:..::.5:..:..:M~M:..:....... __________________________ _ 

Contract Time: ..:3:..:6:..:5...:d:.::a:J.y.::.s----:~-.-~-:-----------------------­
Current Status: completed 10/11/2006 

Stop Notices: ,.;.n:.:;o.;,.:n,.;:.e ____________________________ _ 
Lawsuits: ..:,n:.;::o:.:.:n..::.e ____________________________ _ 

Liquidates Penalties: ..:,n:.;::o:.:.:n..::.e=--:-,--_________________________ _ 
Superintendent: .:"A;..n:..::te:::....=Z:.::.o-:,:vi,.;:.c:.:.h,.......,... _________________________ _ 

Pr~ectManager:....:T...:a:.:.:m..::.m~y=Z:.::o..:..vi:.::c:...:.h __________________________ _ 
LEED:..:..N;..:o=----___________________________ _ 

Client: Pleasanton Unified School District 
ContactPerson:,.;.H.;..:u~g~h~A~n.;..:t,.;:.on~ _____________________________ _ 
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Contact Ph. No. & Fax: P-925-426-4404 F-925-426-0564 
Architect: ATI Architects-3860 Blackhawk Rd Danville CA 925-648-8800 

Project Name: Harvest Park Middle School Special Ed Preschool 
Project Address: 4900 Valley Ave, Pleasanton, CA 94566 

Type of Work: portable classrooms 
Contract Amount: $560,000 

~~~~----------------------------------------------------Contract Time: 4 months 
~--~~~~------------------------------------------------Current Status: 7Co:-0_m ...... p_le_t_ed __ 4_/o...;.5 ________________________________________________ _ 

Stop Notices: 7No:-0_n_e ______________________________________________________ __ 
Lawsuits: None 

~~~~-:---:------------~------------------------------------Liquidates Penalties: Part of Contract, none assessed 
LEED: No 

~--------------------------------------------------------

Client: San Ramon Valley Unified School District 
Contact Person: Steve Bautista-School District Project Manager 

Contact Ph. No. & Fax: p(925)552-5986 f(925)552-0598 
Architect: Anderson & Doig Structural Engineers 

Project Name: Monte Vista HS Gymnasium 
Project Address: 3131 Stone Valley Rd, Danville, CA 94526 

Type of Work: Structural Repairs 
Contract Amount: ....:::$...=8..:..00~,...=0..:..00=___ __________________________________________________ __ 

Contract Time: 4 months 
~~~=-------------------------------------------------------Current Status: Completed Aug 2004 

Stop Notices: 7N~0-'n...;;,.e ______________________________________________________ __ 
Lawsuits: None 

~-:--~-:---------------:---:--------------------------------------Liquidates Penalties: Part of Contract, none assessed 
LEED: No ------------------------------------------------------------

Client: Fremont Union High School District 
Contact Person: Sharon Serrano-3DI Construction Management, Project Manager 

Contact Ph. No. & Fax: p(408)522-2203 f(408)522-2234 
Architect: The Steingberg Group-60 Pierce Ave San Jose, CA 408-295-5446 

Project Name: Lynbrook High School-New Field House & Gym and Cove Remodel 
Project Address: 1280 Johnson Ave, San Jose, CA 

Type of Work: New Building Construction and Remodel of 2 Existing Buildings 
Contract Amount: $4,042,000 

~~~~~--------------------------------------------------
ContractTime:~1~y-r~_:__~_:__~~~~~--------------------------------------­
Current Status: Completed October 15, 2003 

Stop Notices: 7(.;-<1 ):....;-r...=e..:..so::..;l..:..ve::..;d=--________________________________________________ __ 
Lawsuits: None 

~-'-=~------------------------------------------------------Liquidates Penalties: Part of Contract, None Assessed 
LEED: No ------------------------------------------------------------

Client: Eastern Contra Costa Transit Authority/Tri Delta Transit 
Contact Person: Steve Ponte, Owner's Vice President 

Contact Ph. No. & Fax: p(925)754-6622 f(925)754-2530 
Architect: Carter & Burges,lnc-300 Frank H Ogawa Plz #10 Oakland, CA 510-465-8400 

Project Name: Maintenance Facility Expansion Project 
Project Address: 801 Wilbur Ave, Antioch, CA 

Type of Work: Construction of new maintenance bid & new headquarters district bid, 25k sqft 
Contract Amount: ....:::$...=5-'-=,0:...,:0...=0-'-=,0:...,:0...=0 __________________________________________________ __ 

Contract Time: 11 Months 
~~~~----------------------------------------------------Current Status: Completed April, 2004 

Stop Notices: ....,.N.,....:o_n...;;,.e ______________________________________________________ __ 
Lawsuits: None 

~~~~-:----~--~----~------------------------------------
Liquidates Penalties: Part of Contract, None Assessed 

LEED: No 

Client: Fremont Union High School District 
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Contact Person: Sharon Serrano-3DI Construction Management, Project Manager 
Contact Ph. No. & Fax: p(408)522-2203 f(408)522-2234 

Architect: The Steingberg Group-60 Pierce Ave San Jose, CA 408-295-5446 
Project Name: Lynbrook High School- New Library 

Project Address: 1280 Johnson Ave, San Jose, CA 
Type of Work: New Building Construction 

Contract Amount:...,....:$..::2"-,5....;0..,;.0-'-,0....;0....:.0 _________________________ _ 
Contract Time: -:1-:,-y_r ---:~~.,........,.~,.-::-:,.--______________________ _ 
Current Status: Completed July 2002 

Stop Notices: None 
~--------------------------------Lawsuits: None 
~~~~,.--,.--~-~--~-------------------------

Liquidates Penalties: Part of Contract, None Assessed 
LEED: No 

~~--------------------------------------

Client: San Ramon Valley Unified School District 
Contact Person: Steve Bautista-School District Project Manager 

Contact Ph. No. & Fax: p(925)552-5986 f(925)552-0598 
Architect: Akol & Yoshii-1407 Oakland Blvd Walnut Creek CA 925-934-5522 

Project Name: Alamo Elementary School-New Multi Purpose Building 
Project Address: 100 Wilson Rd, Alamo, CA 

Type of Work: New Building Construction 
Contract Amount: $1,500,000 
ContractTime:~9~M~o~n~t7h~s-------------------------------------

Current Status: Completed December 2002 
Stop Notices: ..,;.N..:...:o:..;.n....:.e~ __________________________________________ _ 

Lawsuits: None 
~:..:.....:.~~-----~----------------------------Liquidates Penalties: Part of Contract, None Assessed 

LEED: No ---------------------------------------
Client: City of Concord 

Contact Person: Behjat Zanjnai, Project Manager 
ConbctPh.No.&Fax:~p~(9_2_5~~_7_1_~_4_0_2 _______________________ _ 

Architect: 
~--~~~-~---:------------------------------Project Name: Concord Child Care Center 

Project Address: 1380 Detroit Ave, Concord, CA 
Type of Work: New Building Construction 

Contract Amount: $500,000 
ContractTime:~6~M~o-n~t7h-s--------------------------------------

Current Status: Completed July 2001 
Stop Notices: ....;N....:.o....;n..::e ____________________________________ ___ 

Lawsuits: None 
~....;..::~,.-------,.--------------------------

Liquidates Penalties: Part of Contract, None Assessed 

Client: San Mateo Union High School District 
Contact Person: John Holm-Vanir Construction Management Project Manager 

Contact Ph. No. & Fax: ...!..p~(6_5_0~)3_7_5_-7_1_1_0 _______________________ _ 
Architect: ------------------------------------Project Name: ADA Upgrades-Aragon Hs & Mills HS 

Project Address: (Various High School Sites) 

TypeofWork:-:M~o....;d~e_:rn~i~za_:t....;io-n~-,.__,.__-~~-,.__------------_____ ___ 
Contract Amount: $1,000,000 - 2 Contracts at $500k each 

Contract Time: 9 Months 
~-~---:~-~77----------------------------

Current Status: Completed June 2000 
Stop Notices: ..,;.N..:...:o....;n..::e _____________________________ ___ 

Lawsuits: None 
~:..:.....:.~,.----~--,.-----~~~----------------------

Liquidates Penalties: Part of Contract, None Assessed 

Client: San Leandro Unified School District 
Contact Person: Jean Moore-Vanir Construction Management Project Manager 
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Con~ctPh.No.&Fax:~p~(5_1_0~)8_9_~_7_93_1~~~~~~~~~~~~~~~~~~~~~~~ 
Architect: -----------------------------------------------=---------------Project Name: Portable Classrooms- John Muir MS & Bancroft MS / Washington ES & San Leandro 

Project Address: 1279 San Leandro Blvd, CA 
Type of Work: Consruction of Temporary Classrooms inlc associated site uti lites 

Contract Amount: 500000- 2 Contract $250k each 
Contract Time: 3 Months 

~~~~~--~--~~-------------------------------------------Current Status: Completed December 1999 
Stop Notices: -:-N-;-o_n_e _____________________________________________________ ___ 

Lawsuits: None 
~~~~~--;--:--:---~------;-------------------------------------Liquidates Penalties: Part of Contract, None Assessed 
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT 
 
 
DATE: December 7, 2012 
 
TO:  Board of Directors 
 
FROM: Frank Cheng, Project Manager & Information Technology Manager 
 
SUBJECT: CONSIDERATION OF DECLARING BIDS FROM LEWIS C. NELSON 

AND SONS, INC., C. OVERAA & CO., F & H CONSTRUCTION, OTTO 
CONSTRUCTION, SJ AMOROSO AND ROEBBELEN CONTRACTING, 
INC. TO BE RESPONSIVE AND THESE BIDDERS TO BE 
RESPONSIBLE PURSUANT TO THE BIDS SUBMITTED FOR THE 
CONSTRUCTION OF THE JUDY K. SOUZA OPERATIONS FACILITY, 
PARKING STRUCTURE AND RELATED SITE WORK ON SEPTEMBER 
12, 2012 AND AWARD CONTRACT TO THE LOWEST, RESPONSIVE, 
RESPONSIBLE BIDDER 

 

I.  RECOMMENDED ACTION  

That the Board of Directors declare the Bids submitted by Bidders Lewis C. Nelson & 
Sons, Inc., C. Overaa & Co., F & H construction, Otto Construction, SJ Amoroso and 
Roebbelen Contracting as responsive and these Bidders as Responsible pursuant to the 
Bids submitted for the Construction of the Judy K. Souza Operations Facility, Parking 
Structure and Related Site Work and award the Contract to the Lowest, Responsive, 
Responsible Bidder 

II.  SUMMARY OF ISSUES 

 On June 29, 2012, Santa Cruz METRO issued a Notice of Invitation for Bids (IFB 
12-23) for the construction of the Judy K. Souza Operations Facility, Parking 
Structure and Related Site Work to interested bidders and various Builders 
Exchanges.  

 On August 8, 2012, IFB 12-23 Addendum # 1 was issued and on August 17, 2012, 
IFB 12-23 Addendum #2 was issued. 

 On September 12, 2012, Santa Cruz METRO received eight (8) bids in response to 
IFB 12-23.  Santa Cruz METRO ranked the bids according to price and, thereafter, 
reviewed the bids for responsiveness and evaluated the Bidders for responsibility.   

 During the course of the review and evaluations of the bids, Santa Cruz METRO staff 
determined that West Bay Builders, Inc. was not “responsible” and that Zovich 
Construction’s bid was non-responsive (see other staff reports on this agenda for 
details).  Santa Cruz METRO staff also received two protests from different bidders 
and one letter from United Brotherhood of Carpenters and Joiners of America, Local 
Union 505 which set forth various issues related to the Bids.  Santa Cruz METRO 
staff reviewed the submitted documentation and took actions it believed to be 
appropriate.  
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 Santa Cruz METRO staff recommends that the Board of Directors determine that the 
bids received from Lewis C. Nelson & Sons, Inc., Overaa & Co., F & H Construction, 
Otto Construction, SJ Amoroso and Roebbelen Contracting be found to be responsive 
and that each of these Bidders be determined to be responsible. 

 Santa Cruz METRO staff further recommends that the General Manager be 
authorized to execute a contract with the lowest, responsive, responsible bidder in a 
total amount not to exceed the Bidder’s submitted bid amount for the construction of 
the Judy K. Souza Operations Facility, Parking Structure and Related Site Work.  
 

III.  DISCUSSION 
For many years, Santa Cruz METRO’s identified number one priority has been the completion of 
the MetroBase Project, that is, the consolidation of its facilities into one location or area in order 
to conserve assets and facilitate the administration, maintenance and operations of its transit 
services.  Pursuant to this direction, Santa Cruz METRO staff acquired land in the Harvey West 
area in Santa Cruz near its Operations Facility on River Street and, thereafter, procured 
architecture, project management and construction services for the remodel of Santa Cruz 
METRO’s Administration Offices on Vernon Street, the construction of the Bus Wash and 
Fueling Station on River Street and the construction of the Maintenance Facility on Golf Club 
Drive.   
 
Upon securing sufficient grant funding for the demolition of the Operations building on River 
Street and the construction of a new facility, on June 29, 2012, a Notice of Invitation for Bids 
(IFB 12-23) for the Judy K. Souza Operations Facility, Parking Structure and Related Site Work 
was issued and sent to interested bidders and Builders Exchanges.  On August 8, 2012, IFB 12-
23 Addendum #1 was issued and on August 17, 2012, IFB 12-23 Addendum #2 was issued.   
 
IFB 12-23 informed the Potential Bidders that Santa Cruz METRO would make an award to the 
lowest responsive, responsible bidder, based on a determination of (1) which bidder is the lowest 
monetary bidder on the base bid; (2) whether or not the lowest monetary bidder submitted a 
responsive bid; and (3) whether or not the lowest monetary bidder is responsible.  
 
On September 12, 2012, Santa Cruz METRO received eight (8) bids; all of which were below 
the engineer’s estimate as follows: 
 

West Bay Builders, Inc. $  13,494,000

Zovich Construction $  13,500,000

Lewis C. Nelson & Sons, Inc. $  13,572,000

C. Overaa & Co. $  13,659,000

F & H Construction $  13,787,000

Otto Construction $  13,936,000

SJ Amoroso $  13,997,000

Roebbelen Contracting, Inc. $  14,178,000
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In evaluating each of the bids, Santa Cruz METRO considered the following responsive factors:  

RESPONSIVE FACTORS CRITERIA 

1. Bidder’s Bond Pass/Fail 

2. Completed Documentation and Required 
Certifications Submitted 

Pass/Fail 

3. Bid Meets all IFB Requirements Pass/Fail 

 

In evaluating whether the Bidder is responsible, the following factors were evaluated: 

RESPONSIBILITY FACTORS CRITERIA 

1. Quality of Past Performance and Experience Pass/Fail 

2. Key Personnel Experience Pass/Fail 

3. Financial Viability and Ability Pass/Fail 

4. Fitness and Capacity to do the Proposed Work Pass/Fail 

 

While some of the bids had inconsequential irregularities, (see Attachment A – “Technical 
Review”), Santa Cruz METRO staff recommends that the Board of Directors find that each of 
the following Bidders be declared to have submitted responsive bids and that each bidder be 
declared to be responsible: Lewis C. Nelson & Sons, Inc., Overaa & Co., F & H Construction, 
Otto Construction, SJ Amoroso and Roebbelen Contracting.   

On November 19, 2012, Santa Cruz METRO received a Notice of Protest Regarding 
Determination of Non-Responsiveness of Lewis C. Nelson and Sons, Inc. (LCN) and Notice of 
Protest of Award to C. Overaa & Co. from D. Michael Schoenfeld, Murphy Austin Adams 
Schoenfeld, LLP representing the interests of LCN (Attachment B). During the initial 
evaluation of the bids, Santa Cruz METRO staff determined that Lewis C. Nelson’s bid was non-
responsive because IFB 12-23 Addendum 2 required that Forms 6, 7, and 8 (Attachment C) be 
submitted within two business days of the bid submission and LCN had not complied with these 
requirements.  Santa Cruz METRO’s Pre-Bid, Pre-Award and Post-Award Procurement Protest 
Procedures are set forth in Attachment D. 

In reviewing the submittals by the Bidders of Forms 6, 7, and 8, Santa Cruz METRO staff 
realized that each of the Bidders had failed or neglected to turn in some or all of the required 
forms or submitted some of the forms incorrectly, yet only some of the Bidders were determined 
to be non-responsive.  Santa Cruz METRO staff have complied spreadsheets for each of the 
Bidders and the required submittals for Forms 6, 7 & 8 which illustrate the forms that were 
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turned in within the two day window and whether the forms were correctly prepared 
(Attachment E).  As a result of these findings, on November 21, 2012, Santa Cruz METRO staff 
informed each of the Bidders in writing that it would be recommending to the Board of Directors 
that the failure to submit some or all of the forms timely and correctly was an inconsequential 
irregularity and that the Bidder who ultimately was awarded the contract would have two 
business days to comply with these requirements (Attachment F).  Santa Cruz METRO staff’s 
efforts were to treat each bidder fairly, not give any bidder an advantage over another and to 
evaluate the issue in manner that was not arbitrary or capricious.   

On December 3, 2012, Santa Cruz METRO received a letter on behalf of C. Overaa & Co. from 
Randall M. Smith, Smith & Brockhage, LLP, protesting the bid submitted by Lewis C. Nelson 
and Sons, Inc. (LCN) and the possible contract award to LCN (Attachment G).  C. Overaa & 
Co. advised that LCN’s Form 9, (Attachment H) which is part of the Bid, in which all 
subcontractors are required to be listed, had deficiencies which are specifically set forth in the 
protest letter.  In summary, C. Overaa & Co. advised that LCN’s Form 9 is incomplete because 
the exact names of some of the subcontractors are not adequately set forth.  On December 3, 
2012, Ned Van Valkenburgh from the United Brotherhood of Carpenters and Joiners of America, 
forwarded a letter (Attachment I) also objecting to the LCN bid, and requesting that the Board 
of Directors reject it because he contends that it fails to meet the requirements of the California 
Public Contract Code “Subletting and Subcontracting Fair Practices Act,” Section 4101, et seq.  
These letters were forwarded to LCN in order to provide it with notice and an opportunity to 
address the issues. On December 4, 2012, LCN provided a response to the issues set forth in the 
C. Overaa’s and the Carpenter’s Union’s letters. (Attachment J) Santa Cruz METRO staff 
requested additional information from LCN which was provided on December 5, 2012 
(Attachment K).  Also attached (Attachment L) is C. Overaa’s completed Bid Form 9 for 
reference on this issue.  

The Subletting and Subcontracting Fair Practices Act (Public contract Code Sections 4100-4114) 
generally requires a bidder to list in its bid all subcontractors performing work in excess of one-
half of 1 percent of the prime contractor’s total bid price.  A bidder may only list one 
subcontractor for each portion of the work defined in the prime contractor’s bid. Following the 
bid submission date, the bidder may substitute a subcontractor for a listed subcontractor only in 
those instances authorized by law and approved by the public entity.   

The public policy behind the Subletting and Subcontracting Fair Practices Act is to prevent bid 
shopping and bid peddling, and to give the public entity the opportunity to investigate and 
approve proposed replacement subcontractors.  Bid shopping is the use of the low bid already 
received by the general contractor to pressure other subcontractors into submitting even lower 
bids thereby increasing the general contractor’s profit.  Bid peddling is an attempt by a 
subcontractor to undercut known bids already submitted to the general contractor in order to 
procure the job.   

After evaluating all the materials provided on this issue by the Bidders and Carpenter’s Union, 
Santa Cruz METRO staff maintain that the issues related to LCN’s Bid Form 9 (Subcontractors) 
involve a determination of whether the Bidder knowingly listed a subcontractor with the 
intention of substituting a different subcontractor once the prime contract was awarded, thus 
violating the Subletting and Subcontracting Fair Practices Act.  This is an issue related to 
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whether the Bidder can be determined to be responsible and, therefore, allows documents to be 
considered that were not submitted with the bid.  The documents provided by LCN demonstrate 
that the subcontractors listed on Form 9 are the subcontractors who will be contracted with by 
LCN should it be awarded the contract.  Santa Cruz METRO staff believes that LCN does not, 
and did not intend to make subcontractor substitutions, therefore, there is no violation and the 
Bidder may be declared responsible.   

Should the Board of Directors follow the recommendations set forth above, Santa Cruz METRO 
staff propose that the contract for the Construction of the Judy K. Souza Operations Facility, 
Parking Structure and Related Site Work (IFB 12-23) be awarded to Lewis C. Nelson & Sons, 
Inc. in an amount not to exceed $13,572,000 except for properly documented and approved 
change orders. 

Santa Cruz METRO staff is also recommending that the Board of Directors approve the 
following construction contract change order procedures that will apply to this construction 
contract: 

1. For any change order request from the Contractor that exceeds $50,000, Santa Cruz 
METRO staff will review and present such request to Santa Cruz METRO’s Board of 
Directors for approval. 

2. For any change order request from the  Contractor that is $50,000 or less, approval of the 
change order will require review and approval from the incumbents in the following 
positions: 

a. Santa Cruz METRO General Manager and  

b. Santa Cruz METRO Project Manager. 

3. Santa Cruz METRO staff will report every month to the Board of Directors on all change 
orders processed for this contract.   

IV. FINANCIAL CONSIDERATIONS 

Funds for the construction of the Judy K. Souza Operations Facility, Parking Structure and 
related Site Work of the MetroBase Project are available with the funds Santa Cruz METRO 
staff have secured for the Project. 

V. ATTACHMENTS 

Attachment A:  Technical Review  

 Attachment B:  November 19, 2012 letter from D. Michael Schoenfeld, Esq., Murphy Austin 
Adams Schoenfeld LLP 

Attachment C:  IFB 12-23 Bid Form Documents 6, 7 and 8 

Attachment D:  Santa Cruz Metropolitan Transit District’s Regulation AR-1027: Pre-Bid, Pre-
 Award and Post-Award Procurement Protest Procedures 
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Attachment E:  Bidder Spreadsheets for submittals for Forms 6, 7 & 8 

Attachment F:  November 21, 2012 Notification letter to Bidders 

Attachment G:  December 3, 2012 letter from Randall M. Smith, Smith & Brockhage, LLP 

Attachment H:  Bid Form Document 9 - Designation of Subcontractors for Lewis C. Nelson & 
Sons, Inc. 

Attachment I:  December 3, 2012 letter from Ned Van Valkenburgh, Marketing 
Representative for United Brotherhood of Carpenters and Joiners of 
American, Local Union 505 

Attachment J:  December 4, 2012 letter from D. Michael Schoenfeld, Esq., Murphy Austin 
Adams Schoenfeld LLP 

Attachment K: December 5, 2012 letter sent by facsimile from D. Michael Schoenfeld, Esq., 
Murphy Austin Adams Schoenfeld LLP 
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