AGENDA
SANTA CRUZ METRO BOARD OF DIRECTORS
SPECIAL MEETING OF DECEMBER 7, 2012
9:00 AM

santacruz METRO

Mission Statement: “To provide a public transportation service that enhances personal mobility and creates a sustainable transportation
option in Santa Cruz County through a cost-effective, reliable, accessible, safe, clean and courteous transit service.”

THE BOARD MEETING AGENDA PACKET CAN BE FOUND ONLINE AT
WWW.SCMTD.COM AND IS AVAILABLE FOR INSPECTION AT SANTA CRUZ METRO’S

ADMINISTRATIVE OFFICES LOCATED AT 110 VERNON STREET, SANTA CRUZ, CALIFORNIA

0 Director Margarita Alejo City of Watsonville

[0 Director Hilary Bryant City of Santa Cruz

[0 Director Dene Bustichi City of Scotts Valley
[0 Director Daniel Dodge, Vice Chair City of Watsonville

[0 Director Ron Graves City of Capitola

0 Director Michelle Hinkle County of Santa Cruz
[0 Director Deborah Lane County of Santa Cruz
I Director John Leopold County of Santa Cruz
[0 Director Ellen Pirie County of Santa Cruz
0 Director Lynn Robinson, Chair City of Santa Cruz

0 vacant County of Santa Cruz
0 Ex-Officio Director Donna Blitzer UC Santa Cruz

Leslie R. White, General Manager / Secretary of the Board
Margaret Gallagher, District Counsel

TITLE 6 - INTERPRETATION SERVICES / TITULO 6 - SERVICIOS DE TRADUCCION
Spanish language interpretation and Spanish language copies of the agenda packet are available on
an as-needed basis. Please make advance arrangements with Tony Tapiz, Administrative Services
Coordinator at 831-426-6080. Interpretacion en espafiol y traducciones en espariol del paquete de la
agenda estan disponibles sobre una base como-necesaria. Por favor, hacer arreglos por adelantado
con Tony Tapiz, Coordinador de Servicios Administrativos al numero 831-426-6080.

AMERICANS WITH DISABILITIES ACT

®3 The Board of Directors meets in an accessible facility. Any person who requires an
accommodation or an auxiliary aid or service to participate in the meeting, or to access the agenda
and the agenda packet (including a Spanish language copy of the agenda packet), should contact
Tony Tapiz, Administrative Services Coordinator, at 831-426-6080 as soon as possible in advance of
the Board of Directors meeting. Hearing impaired individuals should call 711 for assistance in
contacting Santa Cruz METRO regarding special requirements to participate in the Board meeting.
For information regarding this agenda or interpretation services, please call Santa Cruz METRO at
831-426-6080.
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MEETING LOCATION: SANTA CRUZ METRO ADMINISTRATIVE OFFICES
110 VERNON STREET, SANTA CRUZ

9:00 A.M.

NOTE: THE BOARD CHAIR MAY TAKE ITEMS OUT OF ORDER

THE SANTA CRUZ METRO BOARD OF DIRECTORS MEETING WILL BE INTERRUPTED BRIEFLY AT 10:00 A.M.
TO HOLD THE ANNUAL MEETING OF THE SANTA CRUZ CIVIC IMPROVEMENT CORPORATION

SECTION I: OPEN SESSION

1. CALL TO ORDER & ROLL CALL
2. ADDITIONAL DOCUMENTATION TO SUPPORT EXISTING AGENDA ITEMS

CORRESPONDENCE REGARDING CONSIDERATION OF BIDS FROM LEWIS C NELSON
& SONS, INC. AND C OVERAA AND COMPANY, INC.
Ned Van Valkenburgh, Carpenters Union Local 505 of Santa Cruz County

CONSENT AGENDA

All items appearing on the Consent Agenda are recommended actions which are considered to be routine and will be
acted upon as one motion. All items removed will be considered later in the agenda. The Board Chair will allow public
input prior to the approval of the Consent Agenda items.

3. CONSIDERATION OF AUTHORIZING THE GENERAL MANAGER TO EXECUTE A
CONTRACT AMENDMENT WITH OJO TECHNOLOGY, INC. FOR SECURITY SYSTEM
INSTALLATIONS IN AN AMOUNT NOT TO EXCEED $810,198
Submitted by Erron Alvey, Purchasing Agent

REGULAR AGENDA
4. CONSIDERATION OF APPOINTING LESLYN SYREN TO THE POSITION OF METRO
DISTRICT COUNSEL AND AUTHORIZING THE CHAIR OF THE BOARD OF DIRECTORS
TO EXECUTE AN EMPLOYMENT AGREEMENT FOR THE PERIOD DECEMBER 17, 2012
THROUGH DECEMBER 31, 2015
Presented by Lynn Robinson, Chair

5. PUBLIC HEARING WILL TAKE PLACE AT 9:15 A.M.

6. CONSIDERATION OF DECLARING WEST BAY BUILDERS AS NONRESPONSIVE &
NONRESPONSIBLE, AND REJECTING THEIR BID FOR THE JUDY K. SOUZA
OPERATIONS BUILDING FACILITY
Presented by Frank Cheng, Project Manager & Information Technology Manager
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7. CONSIDERATION OF DECLARING ZOVICH CONSTRUCTION AS NONRESPONSIVE, AND
REJECTING THEIR BID FOR THE JUDY K. SOUZA OPERATIONS BUILDING FACILITY
Presented by Frank Cheng, Project Manager & Information Technology Manager

8. CONSIDERATION OF DECLARING BIDS FROM LEWIS C. NELSON AND SONS, INC., C.
OVERAA & CO., F & H CONSTRUCTION, OTTO CONSTRUCTION, SJ AMOROSO AND
ROEBBELEN CONTRACTING, INC. TO BE RESPONSIVE AND THESE BIDDERS TO BE
RESPONSIBLE PURSUANT TO THE BIDS SUBMITTED FOR THE JUDY K. SOUZA
OPERATIONS BUILDING FACILITY, PARKING STRUCTURE AND RELATED SITE WORK
ON SEPTEMBER 12, 2012 AND AWARD CONTRACT TO THE LOWEST RESPONSIVE,
RESPONSIBLE BIDDER
Presented by Frank Cheng, Project Manager & Information Technology Manager

9. REVIEW OF ITEMS TO BE DISCUSSED IN CLOSED SESSION
Presented by Margaret Gallagher, District Counsel

10. ORAL AND WRITTEN COMMUNICATIONS REGARDING CLOSED SESSION

SECTION II: CLOSED SESSION

1. CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION
(Pursuant to Government Code Section 54956.9)

Name of Case: Raymond Emme v. Bonnie Morr, et al.
(Before the Superior Court of Santa Cruz County)

SECTION IIl: RECONVENE TO OPEN SESSION
11. REPORT OF CLOSED SESSION

12. ORAL ANNOUNCEMENT
The next Board or Directors meeting will be held Friday, December 14, 2012 at 8:30 a.m. at
the Santa Cruz METRO Offices, 110 Vernon Street, Santa Cruz, California.

13.  ADJOURNMENT
Adjourn to the next Board of Directors Meeting.

Pursuant to Section 54954.2(a)(1) of the Government Code of the State of California, this agenda was posted at least 24
hours in advance of the scheduled meeting at a public place freely accessible to the public 24 hours a day.

The agenda packet and materials related to an item on this Agenda submitted to the Board of Directors after distribution
of the agenda packet are available for public inspection in the Santa Cruz METRO Administrative Office (110 Vernon
Street, Santa Cruz) during normal business hours. Such documents are also available on the Santa Cruz METRO website
at www.scmtd.com subject to staff’s ability to post the document before the meeting.
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UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA
Local Union 505 225 Searidge Road

INSTITUTED AUGUST 12, 1881
County of Santa Cruz s < ! “ , s Aptos, CA 95003
(8331) 688-5025 H Ry s = H F(831) 688-5027

“Glmzenul‘ Q @ REGIITERED 1900
ALWAYS DEMAND THE LABEL

December 3, 2012

Santa Cruz Metropolitan Transit District
110 Vernon Street
SANTA CRUZ, CA 95060

Attn: Members of the Board of Directors

Re:  Contract proposal for Judy K Souza Operations & Bus Park Facility
1200 River Street
Santa Cruz, CA 95060

Bid Date: September 12, 2012

Subject: Consideration of Bids from Lewis C Nelson & Sons, Inc. and C Overaa
and Company, Inc.

Dear Members of the Board;
| am writing on behalf of the Carpenters Union Local 505 of Santa Cruz County.

We have reviewed the bids on the above-named project and request that the Board
reject the bid from Lewis C Nelson & Sons, Inc. (“LCN”) because it fails to meet the
requirements of the California Public Contract Code “Subletting and Subcontracting Fair
Practices Act” Section 4101, et seq. (“PCC4100").

The fundamental intent of the competitive bidding laws (PCC 4100, et. seq.), in
requiring the listing of subcontractors, is to prevent bid shopping and bid peddling of
subcontracted portions of public projects and it applies to those portions of work valued
above the threshold amount (1/2 % of the total base bid amount). Further if a prime
contractor fails to list a subcontractor for a portion of work valued over that threshold
amount, the law requires that the prime contractor be qualified and actually do that
portion of the work. If a prime contractor lists more than two subcontractors to do the
same portion of work the prime contractor again must be qualified and actually do that
portion of the work, instead of the listed subcontractor.

From this, | believe that the case law supports the assertion that the subcontractor list
together with any information contained in the bid submittal, i.e., only those documents
presented at the time of the bid opening, 2 pm on September 12, 2012, and Bid Form
Documents #6, #7, and #8 (#8 relative only to the subcontractor's workforce), submitted
within 2 business days thereafter, must contain sufficient information so that the
awarding body can determine, without ambiguity and without additional information from
the bidder, the identity of each subcontractor listed on the Subcontractor List, Doc 9. If
an examination of the entire bid submittal does not remove an ambiguity as to the
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identity of a subcontractor then, in effect, the prime contractor has listed more that one
subcontractor for the same portion of work and thus must be capable and must self-
perform this portion of work.

The reality of preparing bids is that contractors are getting numbers (bids) from
subcontractors, who tend to wait until the last moments to provide their information in an
effort to prevent bid peddling and bid shopping before the bids are submitted. The
contractors are rushing to finish filling in their subcontractor lists and they often use the
"common" names of their familiar subs. For example, the LCN bid identifies "Pacific”
from "Stockton" to do "steel," "STS" from "Rancho Cordova" to do "traffic coating," and
"Foundation” from "Oakley" to do "piles".

This shorthand listing of subcontractors creates problems. A search for “Pacific” on the
Contractor State License Board (“CSLB”) website showed more than 1300 licensed
contractors with a business name beginning with "Pacific’. There are two “Pacific”
entities with a Stockton address—"Pacific Steel and Concrete, Inc.” dba "Pacific
Construction”, # 492634, which expired in 1988; and "Pacific Steel Fabricators, Inc.,"#
794214, which expired in 2007. The Metro staff prepared a typed summary of the
various bidders’ subcontractor lists. Using the information provided in the bid submittal
and presumably generally available public information the Metro staff was able to
establish a license number for every subcontractor listed by every bidder except for
LCN and F&H Construction. In the portion of their typed report about LCN’s
subcontractor list, the staff noted that there were two “Pacific” contractors and they did
not establish a contractor license number for "Pacific” or for "STS." (That some of these
“Pacific” contractors do not have active licenses does not preclude LCN from having
listed them as their subcontractor since nothing in the bid documents or state law
prevents a subcontractor with an expired license from making a bid, although they
cannot entering into a contract until the license is "active". So a subcontractor with an
expired license could submit a bid to a prime contractor and, if successful, activate (or
renew) their expired license and proceed).

There is a similar problem with “Foundation” listed by LCN. The CSLB lists three
entities with a name starting with “Foundation” in Oakley, CA— “Foundation Waterways
Inc.”, # 842509, license expired in 2006; “Foundation/Macias Joint Venture”, # 672813,
license expired in 1999; and “Foundation Constructors Inc.”, # 270761, which has an
active license.

Since it appears that the awarding body is unable to resolve these ambiguities this
results in LCN having listed more than one subcontractor for the same portion of work.
This requires that LCN to be capable and to actually do the work of installing the cement
piles and structural steel. Accordingly the awarding body would need to make a
determination whether LCN was capable and would do this work, if not, their Doc 9
would appear to fail to meet the requirements of PCC 4100 and their bid would be non-
responsive. Since the installation of concrete piles and structural steel each require
quite specialized skills and equipment and is work LCN has not previously self-
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performed, it is doubtful that an awarding body could determine that they were capable
of self-performing this work.

The bid from C Overaa and Company, Inc. (“COC™) lists "MGM" from "San Jose" to
do "framing & drywall", and "Southwest" from "Henderson, NV" to do "steel". There

are three “MGM’s” with San Jose addresses: “M G M Construction”, # 764560, revoked
in 2007, and “M G M Construction A Partnership”, # 825608, also revoked in 2007, and
“M G M Drywall Inc.”, # 769401, which is active. A review of contractors with a name
beginning with “Southwest”, showed two companies with a Henderson, NV address:
“Southwest Erectors”, # 397260, license expired in 2007; and “Southwest Steel of
California Inc.”, dba “Southwest Steel Inc.”, # 935225, which is active.

Under these circumstances, an awarding body must review all documents submitted
with the bid in order to determine whether either of these bidders meet the burden of
providing an unambiguous subcontractor listed for each of these portions of work. Bid
Form Documents #6, #7, and #8, if they were timely submitted, are a starting point. For
example, COC submitted Doc #6 and/or Doc #7 for each of its listed subcontractors with
its bid submittal. These documents clarify any ambiguity regarding “MGM” and
“Southwest” by establishing that “MGM” is “M G M Drywall Inc.” and that “Southwest” is
“Southwest Steel.” Every other subcontractor listed in COC’s Doc 9 is also clearly and
unambiguously identified by either a Doc #6 or Doc #7 contained in COC's bid
submittal.

As part of its review of the bids, the awarding body must be assured that the staff
maintained the integrity and record of what documents are properly considered part of
the “bid submittal” from each prime contractor. In the very least, the staff report
attachment “IFB 12-23 Bid Analysis Spreadsheet” presented to the Board at the
November 9 meeting should serve as a tentative authority on this matter. According to
that report, LCN submitted no Documents #6, #7 or #8 relating to any of its listed
subcontractors by the deadline for those documents to be considered as included in the
bid submittal, ie. two business days after September 12, 2012. Thus, although the
Board may determine that late submittal of Documents #6, #7, or #8 does not render a
bid non-responsive, the Board cannot rely upon late submitted documents from LCN to
clarify any ambiguities presented by LCN’s subcontractor list.

Subsequent to the November 9 meeting, the staff determined that the staff report was
incorrect and that every bidder had errors or omissions in Documents #6, #7 or #8. This
apparently led the staff to issue a letter, dated Nov. 21, 2012, informing the bidders that
the staff was revising its finding such that failure to provide all of the applicable Doc #6
and/or Doc #7 and Doc #8 within the time period required by the specifications was an
immaterial irregularity and would not result in a bid being determined to be non-
responsive.

Based upon the above discussion and the requirements of Public Contract Code section

4100 et seq., we believe that the Lewis C Nelson bid submittal is deficient and non-
responsive because it fails to provide an unambiguous list of subcontractors performing
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those portions of the project amounting to more than %2% of the total bid amount as
required by Public Contract Code sections 4100, et. seq., and urge the Board should so
find. Further, if the Board approves the staff’'s recommended modification of the
requirements for submitting complete Doc #6 and/or Doc #7 and Doc #8 as part of the
“bid submittals”, we believe that the C. Overaa & Company bid submittal is complete
and responsive and urge the Board should so find. We urge the Board of Directors of
the Santa Cruz Metropolitan Transit District to award the project to the lowest
responsible and responsive bidder: C. Overaa & Company.

Thank you for your consideration of these weighty issues, and we look forward to your
response. Should you have any questions regarding these requests, please do not
hesitate to contact me at 831-760-2429.

Sincerely,

Ned Van Valkenburgh
Marketing Representative
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT

DATE: December 7, 2012
TO: Board of Directors
FROM: Erron Alvey, Purchasing Agent

SUBJECT: CONSIDERATION OF AUTHORIZING THE GENERAL MANAGER TO
EXECUTE A CONTRACT AMENDMENT WITH OJO TECHNOLOGY,
INC. FOR SECURITY SYSTEM INSTALLATIONS IN AN AMOUNT NOT
TO EXCEED $810,198

l. RECOMMENDED ACTION

Authorize the General Manager to execute a contract amendment for security system

installations with Ojo Technology, Inc. in an amount not to exceed $810,198.

1. SUMMARY OF ISSUES

e Santa Cruz METRO has aneed to extend the term of the current contract and add
additional funds.

e SantaCruz METRO has a contract with Ojo Technology, Inc. for installation of
security systems at severa sites.

e This contract was established on January 7, 2011 and will expire on January 6, 2013.

e Dueto unforeseen delays and construction of the Judy K. Souza Operations Facility,
staff is requesting that the contract term be extended through January 6, 2016.

e Necessary changes regarding conduit for the cable feed and video storage capacity
required both additional time and increased costs, therefore, a contract amendment
extending the term of the contract and adding additional funding is recommended.

I11.  DISCUSSION

Santa Cruz METRO has a contract with Ojo Technology, Inc. for installation of security systems
at severa sites. During the course of the project, it was determined that the existing conduit at
Pacific Station would not be able to contain the new cable feed as anticipated. Therefore, new
conduit will need to belaid. This conduit can either be laid by opening up atrench in the
concrete through the bus lanes, or use equipment to bore through the concrete. Boring through
the concrete is the more expensive option, however, was chosen as it minimized the disruption of
service, reduced accessibility issues, and increased safety of the public areas. This type of
installation will also take more time and planning than the original installation type would have
taken.
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The second factor isin regard to the required video storage capacity. After an incident occurred
at Pacific Station (at the beginning of the project), the Santa Cruz Police Department requested
our video footage of the date and time in question. The current recording capacity was such that
the section of video needed had already expired and was gone although it had only been a matter
of weeks. Per Public Utilities Code § 99164 and Government Code § 53162, atransit agency is
required to purchase and install equipment capable of storing recorded images for at least one
year, and specifically that video recordings made by security systems operated as part of a public
transit system shall be retained for one year. The origina storage capacity requested by Santa
Cruz METRO was not sufficient, and an upgrade to equipment capable of one year storage was
required. The upgraded equipment significantly increased cost, and added additional timein
sourcing and obtaining the product.

Additional timeis also being requested to accommodate the construction of the Judy K. Souza
Operations Facility, which has a security system component in this contract. It is anticipated that
the entire project will be completed by January 6, 2016.

Staff recommends that the Board of Directors authorize the General Manager to execute a
contract amendment on behalf of Santa Cruz METRO. Robert Cotter, Maintenance Manager,
will continue to serve as the Contract Administrator and will ensure contract compliance.

IV.  FINANCIAL CONSIDERATIONS

Additional fundsin an amount of $810,198 are requested for approval at thistime. The new
contract total not to exceed would be $1,674,198. A sole source justification has been prepared
and a cost analysis of equipment and labor rates have been performed. The current contract
pricing offered was determined to be fair and reasonable.

Funds to support this contract are from the Proposition 1B California Transit Security Grant
Program, and the MetroBase Project.

V. ATTACHMENTS

Attachment A: Contract Amendment with Ojo Technology, Inc.
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Attachment A

SANTA CRUZ METROPOLITAN TRANSIT DISTRICT
SECOND AMENDMENT TO CONTRACT NO. 11-01
FOR SECURITY SURVEILLANCE SYSTEMS

THIS SECOND AMENDMENT TO CONTRACT NO. 11-01 for Security Surveillance Systems
is made effective January 7, 2013 between the SANTA CRUZ METROPOLITAN TRANSIT
DISTRICT, apolitical subdivision of the State of California (“Santa Cruz METRQ”), and OJO
TECHNOLOGY (“Contractor”).

I. RECITALS

1.1 SantaCruz METRO and Contractor entered into a Contract for a Closed Circuit
Television Surveillance System at the Watsonville Transit Center (“Contract”) on
January 7, 2011.

1.2 Effective January 7, 2012, the Contract was amended to include a comprehensive
security surveillance system for all of Santa Cruz METRO facilities, including but not
exclusive to the Watsonville Transit Center, as per the original Request for Proposals
dated August 3, 2010 and Contractor’ s proposal with Best and Final Offer dated
December 22, 2010.

1.3 Santa Cruz METRO and Contractor desire to amend the Contract as provided herein.

Therefore, Santa Cruz METRO and Contractor amend the Contract as follows:
Il. TERM

2.1 Article4.0lisreplaced inits entirety by the following:

The term of this Contract shall be from January 7, 2011 to January 6, 2014.
I11. TERMS OF PAYMENT

3.1 Article5.01isreplaced inits entirety by the following:

Santa Cruz METRO shall compensate Contractor in an amount not to exceed the
amounts/rates agreed upon by Santa Cruz METRO. Santa Cruz METRO shall
reasonably determine whether work has been successfully performed for purposes
of payment. Compensation shall be made within thirty (30) days of Santa Cruz

METRO’ s written approval of Contractor’s written invoice for said work.

Santa Cruz METRO and Contractor agree that the total amount payable pursuant to
this Second Amendment shall not exceed $810,198.

IV. REMAINING TERMS AND CONDITIONS

4.1 All other provisions of the Contract that are not affected by this amendment shall
remain unchanged and in full force and effect.
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IV. AUTHORITY

5.1 Article7 isamended to include the following language:

Each party has full power to enter into and perform this Second Amendment to the
Contract and the person signing this Second Amendment on behalf of each has
been properly authorized and empowered to enter into it. Each party further
acknowledges that it has read this Second Amendment to the Contract, understands

it, and agrees to be bound by it.

Signed on

Santa Cruz METRO —
SANTA CRUZ METROPOLITAN TRANSIT DISTRICT

LedieR. White
General Manager

Contractor —
0OJO TECHNOLOGY

By

Angie Wong
President and Chief Executive Officer

Approved as to Form:

Margaret R. Gallagher
Santa Cruz METRO Counsel
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SANTA CRUZ METROPOLITAN TRANSIT DISTRICT

DATE:

TO:

FROM:

December 7, 2012
Board of Directors

Lynn Robinson, Chair

SUBJECT: CONSIDERATION OF APPOINTING LESLYN SYREN TO THE

POSITION OF METRO DISTRICT COUNSEL AND AUTHORIZING
THE CHAIR OF THE BOARD OF DIRECTORS TO EXECUTE AN
EMPLOYMENT AGREEMENT FOR THE PERIOD DECEMBER 17, 2012
THROUGH DECEMBER 31, 2015.

. RECOMMENDED ACTION

That the Board of Directors approve the appointment of Leslyn Syren to the position of
METRO District Counsel. That the Board of Directors authorize the Chair to execute an

Employment Agreement with Leslyn Syren for the period of December 117, 2012 through
December 31, 2015.

1. SUMMARY OF ISSUES

Earlier this year METRO District Counsel Margaret Gallagher notified the Board of
Directorsthat it was her intention to retire at the end of 2012.

In response to Ms. Gallagher’ s notification the Board of Directors formed a
Recruitment Task Force comprised of Board Members; Chair Lynn Robinson, Vice-
Chair Daniel Dodge, Director Dene Bustichi, Director John Leopold, and Director
Ellen Pirie.

With assistance of Human Resources Manager Robyn Slater the Recruitment Task
Force placed solicitations in trade and legal media resulting in the receipt of 23
applications for the District Counsel position.

The Members of the Recruitment Task Force reviewed the application materials that
were submitted and developed alist of 5 candidates that would be interviewed in
Santa Cruz.

On November 16, 2012 the Recruitment Task Force interviewed the 5 selected
candidates for District Counsd. Leaders from the UTU Local 23 and the SEIU Locd
521 also were provided the opportunity to interview each of the 5 candidates.

The November 16, 2012 interview process resulted in the selection of 3 candidates to
be invited to Santa Cruz to be interviewed by the entire Board of Directors.

On November 30, 2012 the Board of Directors interviewed the 3 selected candidates.
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e At theconclusion of theinterview process the Board of Directors selected Leslyn
Syren asthe preferred candidate for the position of District Counsel and authorized
the Chair of the Board to negotiate an Employment Agreement for review by the
Board.

e The Chair of the Board has negotiated the attached Employment Agreement, effective
12/17/12-12/31/15, and Leslyn Syren has accepted the agreement pending approval
by the Board of Directors.

I11.  DISCUSSION

METRO has been fortunate to have the services of Margaret Gallagher as the District Counsel
for over 20 years. Earlier this year Ms. Gallagher indicated that it was her intention to retire at
the end of 2012. Based upon the notification from Ms. Gallagher the Board of Directors began
the process of recruiting an individual to be appointed to the position of District Counsel prior to
the end of 2012.

The Board of Directors appointed a Recruitment Task Force comprised of Board Members, and
supported by the METRO Human Resources Manager to carry out the recruitment process.
Salicitations and information was distributed through trade and legal publications. METRO
received 23 applications for the position of District Counsel as aresult of the solicitations. The
Members of the Recruitment Task Force reviewed all of the applications and selected 5
candidates to be invited to Santa Cruz for in-person interviews.

On November 16, 2012 the Members of the Task Force interviewed the selected candidates. The
candidates were also interviewed by leaders from UTU 23 and SEIU 521. General Manager Les
White was also provided an opportunity to meet with the candidates on November 16, 2012. Asa
result of these interviews 3 candidates were selected to be invited to Santa Cruz to be

interviewed by the entire Board of Directors.

On November 30, 2012 the Board of Directors interviewed the selected 3 candidates for the
position of District Counsel. At the conclusion of the interviews the Board selected Leslyn Syren
asthe preferred candidate and authorized the Board Chair to negotiate an Employment
Aqgreement.

The Chair of the Board of Directors met with Leslyn Syren and negotiated an Employment
Agreement for the period December 17, 2012 through December 31, 2015. Leslyn Syren has
accepted the Agreement which is attached to this Report and therefore, the Agreement is now
ready for Board consideration.

It is recommended that the METRO Board of Directors formally appoint Leslyn Syren as the

District Counsel and authorize the Chair to execute the attached 2012/2015 Employment
Aqgreement.
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IV.  FINANCIAL CONSIDERATIONS

Funds to support the position of METRO District Counsel, and the provisions of the attached
Employment Agreement, are contained in the 13/14 METRO Operating Budget.

V. ATTACHMENTS

Attachment A: Employment Agreement—METRO/Leslyn Syren, 2012 through 2015.
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Attachment A

SANTA CRUZ METROPOLTAN TRANSIT DISTRICT

EMPLOYMENT AGREEMENT

This is an employment agreement made and entered into on December 7, 2012 by and between the
Santa Cruz Metropolitan Transit District (hereinafter referred to as “SC METROQO”) and Leslyn Syren
(hereinafter referred to as “Employee”).

WHEREAS, the Board of Directors of the SC METRO is authorized pursuant to the Santa Cruz
Metropolitan Transit District Act of 1967, Sections 98114 and 98115 of the California Public Utilities Code to
enter into contracts on behalf of the SC METRO and to appoint and fix the salary of the District Counsel:

WHEREAS, the Board of Directors of the SC METRO desires to employ the services of Leslyn Syren
in the position of District Counsel; and

WHEREAS, Leslyn Syren will serve as an at will employee in the position of District Counsel; and

WHEREAS, Leslyn Syren desires to enter into an agreement to serve in the position of District
Counsel for the period December 17, 2012 through December 31, 2015.

THEREFORE, in consideration of the terms and conditions of the Agreement the parties agree as
follows:

SECTION 1 - DUTIES AND RESPONSIBILITIES

A. SC METRO agrees to the employment of Employee as District Counsel and the Employee accepts
such employment under the terms and conditions set forth in this Agreement.

B. Employee shall have and agrees to perform in good faith the duties and responsibilities of District
Counsel. As such, Employee shall have the responsibility for the proper administration of the SC
METRO in accordance with State law and such ordinance, resolutions and policies as have been or
may be established by the Board of Directors. Employee shall have the general supervision and
management of the legal affairs of the SC METRO under the direction of the Board of Directors and
shall perform such duties as outlined in the position description, a true copy of which is attached
heretofor as Attachment A, the terms of which are incorporated by reference herein as though fully
set forth, and shall perform such other duties and responsibilities as may be assigned from time to
time by the Board of Directors. Employees duties shall also include but not be limited to those set
forth in Public Utilities Code Section 98000 et seq (as amended) and the SC METRO Bylaws (as
amended).

SECTION 2 — CONDITIONS OF EMPLOYMENT

A. Employee shall devote all of her professional energies, interests, and abilities to the performance of
the duties and responsibilities of District Counsel and shall not engage in any additional professional
activities without the permission of the Board of Directors.

SECTION 3 - TERM OF EMPLOYMENT

A. Subject to the provisions for termination set forth below in Section 7 of this Agreement, the
Employee’s term of employment shall be for the period December 17, 2012 through December
31, 2015.
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Attachment A

SECTION 4 - COMPENSATION

A. As compensation for the services rendered to the SC METRO during the term of this Agreement,
the Employee shall be compensated at the rates identified in the District Management
Compensation Plan identified as Attachment B to this Agreement, the terms of which are
incorporated by reference herein as though fully set forth. It is agreed that the Employee shall
initially be placed at step three (3) of the salary range for District Counsel as indentified in
Attachment B and shall advance to the next step in the range every twelve (12) months
thereafter. Any cost of living adjustments approved by the Board of Directors applying to the
rates of compensation in the Management Compensation Plan shall be applied to rates identified
for the position of District Counsel in the Plan. Compensation provided under this section shall
be payable in accordance with the SC METRO’s regular payroll procedures.

SECTION 5 - VACATION

A. Commencing upon execution of this Agreement, the Employee shall accrue vacation at a rate
equivalent to three (3) weeks per year. Accrual shall be in accordance with the SC METRO’s
regular payroll procedures and the District's Management Compensation Plan.

SECTION 6 - SICK LEAVE

A. The Employee shall be provided sick leave benefits in accordance with the District’s
Management Compensation Plan identified in Attachment B of this Agreement.

SECTION 7 — TERMINATION/SUSPENSION

A. This Agreement may be terminated:
i. By mutual agreement and upon such terms and conditions as agreed to in writing by the
Employee and the SC METRO.

ii. By adoption of a resolution approved by the affirmative vote of a majority of the Board of
Directors for the removal, with or without cause, of the Employee as District Counsel.
The Employee shall be provided notification of the meeting where the resolution is to be
considered at least ten (10) working days prior to the meeting;

iii. By not successfully passing the Probationary period. Employee shall be subject to an initial
Probationary period of twelve (12) months. Prior to the end of the initial Probationary
period, the Board of Directors act to confirm Employee’s successful completion of
Probation or act to extend the Probationary period for one or more additional periods of
time. During the initial Probationary period or any approved extension, if it is determined
by the Board of Directors that the Employee is not performing at the standards set by the
Board of Directors, the Employee may be removed pursuant to the procedure set forth in
subsection 7(A)(ii).

iv. By the death or resignation of the Employee.

B. The SC METRO may suspend the Employee with or without full pay and benefits by the
adoption of a resolution setting forth the reasons for the suspension approved by the affirmative
vote of a majority of the Board of Directors for the suspension of the Employee as District
Counsel. The Employee shall be provided notification of the meeting where the resolution is to
be considered at least ten (10) working days prior to the meeting.

C. This Agreement shall not limit the rights of the parties to pursue remedies under California State
Law should a breach of contract occur which is not able to be mutually resolved by the parties.
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Attachment A

SECTION 8 - COMPENSATION AFTER TERMINATION

If the Employee does not successfully complete the probationary period (first twelve [12] months
of employment and any approved extensions), or elects to voluntarily terminate employment
prior to competing the probationary period the SC METRO is under no obligation to compensate
the Employee for any time left until the end of the term of the contract.

If this Agreement is terminated under Section 7(A)(ii) by the adoption of a resolution and the
grounds for the Employee termination are malfeasance, dishonesty, or moral turpitude on the
part of the Employee, which shall result in a conviction, the SC METRO shall have no additional
financial obligation to the Employee. If the grounds of the Employee’s termination under Section
7(A)(ii) are other than those set forth in the preceding sentence, the SC METRO shall
compensate the Employee, at the level of salary and benefits in effect at the time of termination,
for the remaining period of this Agreement or for a maximum period of eighteen (18) months,
whichever is the lesser, and shall compensate the Employee for all unused leave accruals
provided in the District’'s Management Compensation Plan indentified in Attachment B to this
Agreement.

If this Agreement is terminated under section 7(A)(iv) by the Employee’s death the SC METRO
shall compensate the Employee’s beneficiary, identified in the life insurance policy provided by
the SC METRO, for all unused leave accruals provided in the District's Management
Compensation Plan identified in Attachment B to this Agreement.

SECTION 9 — OTHER CONDITIONS OF EMPLOYMENT

Employee shall be entitled to and receive the benefits and conditions of employment which are
available generally to other non-bargaining unit employees of the SC METRO except as
expressly modified by this Agreement. The District Management Compensation Plan is outlined
in Attachment B and incorporated into this Agreement by reference. Any modifications in the
District's Management Compensation Plan adopted by the Board of Directors during the term of
this Agreement shall be incorporated into this Agreement at the time of adoption.

SECTION 10 - EVALUATIONS

The Board of Directors shall evaluate the performance of the Employee at least annually. More
frequent evaluations may be conducted if the Board of Directors deems it necessary.

SECTION 11 - EXPENSES

The SC METRO shall provide the Employee reasonable and necessary business equipment and
supplies in order to carry out the performance of her duties and responsibilities as set forth in
this Agreement, in accordance with the SC METRO’s normal practice. Any unanticipated
reasonable and necessary business expenses which the Employee incurs shall be reimbursed
by SC METRO upon satisfactory proof of detailed expenses and invoiced for which
reimbursement is claimed.

SECTION 12 — INDEMNIFICATION

To the extent permitted under California State Law, the SC METRO shall indemnify and hold
harmless the Employee from any claim or legal action arising out of the Employee’s actions in
carrying out the duties of the District Counsel, as long as the Employee is acting within the
course and scope of her employment as defined herein.
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SECTION 13 - OTHER TERMS AND CONDITIONS

Any notice to the District under this Agreement shall be furnished in writing by the Employee
to the Chair of the Board, Santa Cruz Metropolitan Transit District, 110 Vernon Street, Santa
Cruz, CA. 95060. Any notice to the Employee shall be furnished in writing by the SC
METRO to her most recent home address as identified in her Employee Personnel file. All
such notices must be sent by first class mail or delivered in person by messenger.

This written instrument represents the entire Agreement between the parties and
supersedes any prior agreements or understandings whether oral or written with the
exception of those referenced in this Agreement.

This Agreement cannot be changed or terminated orally and may be modified only by a
written agreement executed by both parties.

This Agreement is personal to the Employee and cannot be assigned to any other person by
the Employee.

This agreement shall be binding on the heirs, personal representatives, successors and
assigns of the employee.

This Agreement shall be interpreted, construed, and applied according to the laws of the
State of California.

The invalidity or unenforceability of any one or more provisions of this Agreement will in no
way affect any other provisions.

The captions or headings of the paragraphs hereof are for convenience only and shall not
control or affect the meaning or construction of any of the terms or provisions of this
Agreement.

Time is of the essence.

No provision hereof shall be deemed waived and no breach excused, unless such waiver or
consent shall be in writing and signed by the party claimed to have waived or consented.
Any consent by any party to, or waiver of, a breach by the other, whether express or implied,
shall not constitute consent to, waiver of, or excuse for any other different or subsequent
breach.

IN WITNESS WHEREOF, the undersigned have executed this Agreement on December 7, 2012.

Employee: Santa Cruz Metropolitan Transit District

Leslyn Syren Lynn Robinson

Chair, Board of Directors

Date

Date
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DATE:

TO:

FROM:

December 7, 2012
Board of Directors

Frank Cheng, Project Manager & Information Technology Manager

SUBJECT: CONSIDERATION OF DECLARING WEST BAY BUILDERS AS

NONRESPONSIVE & NONRESPONSIBLE, AND REJECTING THEIR
BID FOR THE JUDY K. SOUZA OPERATIONS BUILDING FACILITY

l. RECOMMENDED ACTION

That the Board of Directors declare West Bay Builders as nonresponsive & nonresponsible,

and reject their bid for the Judy K. Souza Operations Building Facility.

1. SUMMARY OF ISSUES

On June 29, 2012, a Natice of Invitation for Bids (IFB 12-23) was issued and sent to
interested bidders and Builders Exchanges.

On August 8, 2012, IFB 12-23 Addendum #1 was issued.
On August 17, 2012, IFB 12-23 Addendum #2 was issued.
On September 12, 2012, METRO received eight (8) bids.

On November 8, 2012, the Board of Directors received comments and deferred the
Judy K. Souza Operations Building staff reports.

METRO staff has been researching and reviewing bids for presentation to Board of
Directors.

METRO staff recommends that the Board of Directors declare West Bay Builders as
nonresponsive & nonresponsible, and regject their bid for the Judy K. Souza
Operations Building Facility.

I11.  DISCUSSION

On June 29, 2012, a Notice of Invitation for Bids (IFB 12-23) was issued and sent to interested
bidders and Builders Exchanges. On August 8, 2012, IFB 12-23 Addendum #1 was issued. On
August 17, 2012, IFB 12-23 Addendum #2 was issued.

On September 12, 2012, METRO received eight (8) bids, all bids below engineer’s estimate.

West Bay Builders, Inc. $ 13,494,000
Zovich Construction $ 13,500,000
Lewis C. Nelson & Sons, Inc. $ 13,572,000
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C. Overaa & Co. $ 13,659,000
F & H Construction $ 13,787,000
Otto Construction $ 13,936,000
SJ Amoroso $ 13,997,000
Roebbelen Contracting, Inc. $ 14,178,000

On November 8, 2012, the Board of Directors received comments and deferred the Judy K.
Souza Operations Building staff reports.

The above eight bids are ordered from lowest to highest bid. West Bay Builders, Inc. submitted
the lowest bid. An analysis of al the bids was performed by METRO staff to evauate all
deficiencies of the bids and if the deficiency is “correctable” or “not correctable’. The deficiency
evaluation will show if the bidder(s) are responsive and responsible. For details, see Attachment
A (IFB 12-23 Bid Analysis Spreadsheet). Award procedures are included in IFB 12-23, Part I-
20, 1.34. METRO will select the lowest responsive, responsible bidder based on a determination
of (1) which bidder is the lowest monetary bidder on the Base Bid; (2) whether or not the lowest
monetary bidder submitted a responsive bid; and (3) whether or not the lowest monetary bidder
is responsible. Responsive factors and responsibility factors were taken into account. METRO
staff determined criteria for deficiencies found to be evaluated as “correctable” or “not
correctable.” Subsequent to the submission of the staff report on November 9, 2012, additional
research lead to staff determining that deficiencies in submission in subcontractor certifications
should be considered correctable and bidders were notified that subcontractor certifications
would now be due two days after award and only from the awardee.

Correctable Not Correctable

If maority of documents were provided and | Omission of major items
only afew had discrepancies

For each item listed by the bidder, part of | Misrepresentation of facts
information is missing

The following is West Bay Builders, Inc (WBB) and METRO' s review of any discrepancies:

e Document 2, item 4 asks the bidder if they have ever been determined by a public agency
to not be a responsible bidder, WBB answered “n/a,” and METRO has documentation
stating otherwise (See Attachment B06). Based on this information, staff recommends
that the Board of Directors adopt a finding that WBB is a nonresponsive and
nonresponsible bidder.

e Document 2, item 5 asks to lists al lawsuits or mediation between bidder and owner of
construction project in past seven years, WBB listed 5 items, and METRO found an
additional lawsuit/mediation. WBB stated the project was completed in 2004 which was
over 7 years ago. With mediation occurring in 2009, the mediation is still applicable to
list (See Attachment B01, B02, B03, B04, BO5 & B07). Based on this information, staff
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recommends that the Board of Directors adopt afinding that WBB is a nonresponsive and
nonresponsible bidder.

Document 2, item 6 asks within the past seven years, has bidder paid liquidated damages,
WBB answered “No,” and METRO found a recent judgment for liquidated damages (See
Attachment B08). Based on this information, staff recommends that the Board of
Directors adopt afinding that WBB is a nonresponsive and nonresponsible bidder.
Document 2, item 7 asks if bidder has any surety of bidder ever paid any clam against
bidder, WBB answered “No,” and METRO found a few judgments stating that the surety
of bidder paid claims (See Attachment B09 & B10). Based on this information, staff
recommends that the Board of Directors adopt afinding that WBB is a nonresponsive and
nonresponsible bidder.

Part 1-20, 1.30.L states that METRO may reject the bid of any party who has been
delinquent or unfaithful in any former contract with METRO, and who cannot
satisfactorily prove that it is responsible as required in the IFB or whose Bid is not
responsive. In previous project (MetroBase Fleet Maintenance Building), METRO
requested subcontractor contract documents and WBB did not provided any
documentation during the project or after negotiations. (See Attachment B11). Per Code
of Federa Regulations 49 CFR 18.36(i) that was referenced in the contract, the contractor
agrees to provide METRO with access to documents which are pertinent to the contract
for the purpose of audits, examinations, excerpts and transcription. WBB ignored
requests and once WBB received the final project payment, WBB did not follow up on
any documentation. Based on this information, staff recommends that the Board of
Directors adopt afinding that WBB is a nonresponsive and nonresponsible bidder.

Per previous item, METRO requested the subcontractors to provide the subcontractor
contracts, and WBB obstructed METRO's attempt to ascertain the documentation (See
Attachment B11). Based on this information, staff recommends that the Board of
Directors adopt afinding that WBB is a nonresponsive and nonresponsible bidder.
Checked references revealed deficiencies with WBB'’s performance (See Attachment
B12). Based on this information, staff recommends that the Board of Directors adopt a
finding that WBB is a nonresponsive and nonresponsible bidder.

Overdl with the determined "non-correctable” items as seen in Attachment A, METRO
finds WBB’s bid as nonresponsive and nonresponsible.

A bid may be responsive even if there is a discrepancy in the bid, as long as the discrepancy is
inconsequential, that is, the discrepancy must not:

agbrwNPE

Affect the amount of the bid

Give abidder an advantage or benefit over others
Be apotential vehicle for favoritism

Influence potential bidders to refrain from bidding
Affect the ability to make bid comparisons

METRO is waiving the irregularity in the bid for Document 6 (Certification of Proposed
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary
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Exclusion — for subcontracts totaling OVER $100,000), Document 7 (Certification of Proposed
SubContractor Regarding Debarment, Suspension and Other Ineligibility And Voluntary
Exclusion — for subcontracts totaling $100,000 or LESS.) and Document 8 (Disclosure of
Governmenta Positions) because the waiver does not give the bidders an unfair advantage by
allowing the bidders to withdraw their bids without forfeiting their bid bonds. From the
Document 6, 7 & 8 that were submitted, the bidders varied in the amount of documents
submitted. A notice letter will be sent to the lowest responsive and responsible bid who has been
approved for award to clarify any correctable deficiencies.

METRO staff has researched, reviewed, and recommends that the Board of Directors adopt the
findings based on information contained in this report, declare West Bay Builders as
nonresponsive & nonresponsible, and reject their bid for the Judy K. Souza Operations Building
Facility.

IV.  FINANCIAL CONSIDERATIONS

Funds for the construction of the Judy K. Souza Operations Building Facility Component of the
MetroBase Project are available within the funds the METRO has secured for the Project.

V. ATTACHMENTS

Attachment A: IFB 12-23 Bid Analysis Spreadsheet (4 pages)

Attachment BO1:  12-23 West Bay — Legal Listed Sheet (1 page)

Attachment B02:  12-23 West Bay — Legal Not Listed Sheet (1 page)

Attachment B03:  12-23 West Bay — Listed Back Up 1 (43 pages)

Attachment B04:  12-23 West Bay — Listed Back Up 2 (35 pages)

Attachment B05:  12-23 West Bay — Not Listed Back Up (77 pages)

Attachment B06:  12-23 West Bay — Doc 2 Item 4 Supporting Document (3 pages)

Attachment B07:  12-23 West Bay — Doc 2 Item 5 Supporting Document (21 pages)
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Attachment B08:

Attachment B09:

Attachment B10:

Attachment B11:

Attachment B12:

Attachment B13:

Attachment B14:

Attachment B15:

Attachment B16:

Attachment B17:

12-23 West Bay — Doc 2 Item 6 Supporting Document (1 page)

12-23 West Bay — Doc 2 Item 7 Additional Document (14 pages)

12-23 West Bay — Doc 2 Item 7 Supporting Document (4 pages)

12-23 West Bay — Unfaithful to METRO Supporting Document (5 pages)
Contractor Performance Check — West Bay Builders (6 pages)

WBB Rebuttal Letter (63 pages)

METRO Anaysison WBB Rebuttal Letter (3 pages)

WBB Project Statement Email dated November 26, 2012 (1 page)

WBB Voicemail Transcription from September 19, 2012 (1 page)

WBB References Email dated November 30, 2012 (4 pages)
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Attachment A

CORRECTABLE | | NOT CORRECTABLE -

DEFICIENT ITEMS

WEST BAY BUILDERS, INC.

ZOVICH CONSTRUCTION

BID AMOUNT

$ 13,494,000

$ 13,500,000

Document 6 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling OVER $100,000)

Missing one subcontractor form

Document 7 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling $100,000 or LESS)

Document 8 - Disclosure of Governmental Positions

Missing one subcontractor form

Document 2 - Item 4 - Has any person or legal entity holding a legal or
equitable ownership of 10% or more of the bidder, ever been
determined by a public agency to not be a responsible bidder? If so,
state the name, anddress and telephone number of the public agency,
including the name of the agency's contact person.

Document 2 - Item 5 - For every lawsuit or mediation between bidder
and the owner of construction project, limited to such lawsuits or
mediations initiated or completed within the past seven years, state the
name and address of the tribunal, the matter number, the parties, a
general description of the nature of the dispute, and the outcome,if any.

Bidder listed 5 items.

METRO has documentation on an additional
lawsuit/mediation between Bidder and owners of
constructions projects that were not listed by Bidder.
WBB stated the project was completed in 2004 which
was over 7 years ago. With mediation occurring in

2000 b eand
£UuUJ, ui€ imea

annliaalls s
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Document 2 - Item 6 - Within the past seven years, has bidder paid
liquidated damages, ever failed to complete a construction project,
within the time allowed by the contract, including any agreed upon
contract extentions? If so, state the name, address and telephone
number of the owner of such construction project including the name of
th agencies contact person, and further, describe in detail the nature of
the work of improvement.

Document 2 - Item 7 - Within the last seven years has any surety of
bidder ever paid or satisfied any claim against bidder? If so, state all facts
and circumstances, including the name, address, and telephone number
of surety and all claimants.

Document 2 - Item 11 - Financial statement (current financial statement)

Document 2 - Item 11 - Financial statement (interim)

Document 2 - Item 13.A - Have completed to the public owner's
satisfaction, no less than three public works projects in the State of CA
involving the construction of a building, each with an original contract
price of no less than $20,000,000 within the last seven years.

Document 2 - Item 13.B - The General Contractor or subcontractor
thereof shall have completed to the public owner's satisfaction, at least
two PUBLIC WORKS projects in the State of CA of similar scope, size and
complexity of this project.

Did not provide enough
information to determine
qualification.

Document 2 - Item 13.C - Proposed Project Manager shall have
experience in management of construction, including at least five years
experience with significant responsibility on at least two construction
projects of similar scope, size, and complexity of this project.

Bidder provided resume for propose Project Manager,
but projects listed on the resume did not include
sufficient info.

No individual resume for
Project Manager.
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Attachment A
CORRECTABLE I_I NOT CORRECTABLE -

DEFICIENT ITEMS LEWIS C. NELSON & SONS, INC. C. OVERAA & CO.

BID AMOUNT S 13,572,000 | $ 13,659,000

Document 6 - Certification of Proposed Subcontractor Regarding Missing for all subcontractors forms

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion  |at time of bid, subsequently

(for Subcrontracts totaling OVER $100,000) submitted

Document 7 - Certification of Proposed Subcontractor Regarding Missing for all subcontractors forms

Debarment, Suspension and Other Ineligibility And Voluntary Exclusion  |at time of bid, subsequently

(for Subcrontracts totaling $100,000 or LESS) submitted

Document 8 - Disclosure of Governmental Positions Missing for all subcontractors forms |Missing some subcontractor
at time of bid, subsequently forms at time of bid
submitted

Document 2 - Item 4 - Has any person or legal entity holding a legal or
equitable ownership of 10% or more of the bidder, ever been
determined by a public agency to not be a responsible bidder? If so,
state the name, anddress and telephone number of the public agency,
including the name of the agency's contact person.

Document 2 - ltem 5 - For every lawsuit or mediation between bidder Provided a litigation(missing
and the owner of construction project, limited to such lawsuits or tribunal or case number)
mediations initiated or completed within the past seven years, state the METRO found an additional
name and address of the tribunal, the matter number, the parties, a lawsuit/mediation. Otto stated

general description of the nature of the dispute, and the outcome,if any. the project completed in 2003

($5.3M contract) and the case is
rl L

in discovery phase.

Document 2 - Item 6 - Within the past seven years, has bidder paid
liquidated damages, ever failed to complete a construction project,
within the time allowed by the contract, including any agreed upon
contract extentions? If so, state the name, address and telephone
number of the owner of such construction project including the name of
th agencies contact person, and further, describe in detail the nature of
the work of improvement.

Document 2 - Item 7 - Within the last seven years has any surety of
bidder ever paid or satisfied any claim against bidder? If so, state all facts
and circumstances, including the name, address, and telephone number
of surety and all claimants.

Document 2 - Item 11 - Financial statement (current financial statement)

Document 2 - Item 11 - Financial statement (interim) Did not provide interim financial
statement.

Document 2 - Item 13.A - Have completed to the public owner's
satisfaction, no less than three public works projects in the State of CA
involving the construction of a building, each with an original contract
price of no less than $20,000,000 within the last seven years.

Document 2 - Item 13.B - The General Contractor or subcontractor
thereof shall have completed to the public owner's satisfaction, at least
two PUBLIC WORKS projects in the State of CA of similar scope, size and
complexity of this project.

Document 2 - Item 13.C - Proposed Project Manager shall have No individual resume for Project Bidder provided resume for
experience in management of construction, including at least five years |Manager. propose Project Manager, but
experience with significant responsibility on at least two construction projects listed on the resume did
projects of similar scope, size, and complexity of this project. not include sufficient info.
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Attachment A

CORRECTABLE | | NOT CORRECTABLE -

DEFICIENT ITEMS

F&H CONSTRUCTION

OTTO CONSTRUCTION

BID AMOUNT

$ 13,787,000

S 13,936,000

Document 6 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling OVER $100,000)

Missing for all subcontractors forms

Missing some subcontractor
forms

Document 7 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling $100,000 or LESS)

Missing for all subcontractors forms

Missing some subcontractor
forms

Document 8 - Disclosure of Governmental Positions

Missing for all subcontractors forms

Missing some subcontractor
forms

Document 2 - Item 4 - Has any person or legal entity holding a legal or
equitable ownership of 10% or more of the bidder, ever been
determined by a public agency to not be a responsible bidder? If so,
state the name, anddress and telephone number of the public agency,
including the name of the agency's contact person.

Document 2 - Item 5 - For every lawsuit or mediation between bidder
and the owner of construction project, limited to such lawsuits or
mediations initiated or completed within the past seven years, state the
name and address of the tribunal, the matter number, the parties, a
general description of the nature of the dispute, and the outcome,if any.

METRO found a
lawsuit/mediation initiated
by bidder. The bidder
explained that the issue was
with the lender.

Document 2 - Item 6 - Within the past seven years, has bidder paid
liquidated damages, ever failed to complete a construction project,
within the time allowed by the contract, including any agreed upon
contract extentions? If so, state the name, address and telephone
number of the owner of such construction project including the name of
th agencies contact person, and further, describe in detail the nature of
the work of improvement.

Document 2 - Item 7 - Within the last seven years has any surety of
bidder ever paid or satisfied any claim against bidder? If so, state all facts
and circumstances, including the name, address, and telephone number
of surety and all claimants.

Document 2 - Item 11 - Financial statement (current financial statement)

Document 2 - Item 11 - Financial statement (interim)

Document 2 - Item 13.A - Have completed to the public owner's
satisfaction, no less than three public works projects in the State of CA
involving the construction of a building, each with an original contract
price of no less than $20,000,000 within the last seven years.

Did not provide contract amounts

on projects.

Document 2 - Item 13.B - The General Contractor or subcontractor
thereof shall have completed to the public owner's satisfaction, at least
two PUBLIC WORKS projects in the State of CA of similar scope, size and
complexity of this project.

Not possible to determine which

projects would qualify.

Document 2 - Item 13.C - Proposed Project Manager shall have
experience in management of construction, including at least five years
experience with significant responsibility on at least two construction
projects of similar scope, size, and complexity of this project.

Bidder provided resume for
propose Project Manager, but

projects listed on the resume did

not include sufficient info.
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Attachment A

CORRECTABLE | | NOT CORRECTABLE -

DEFICIENT ITEMS

SJ AMOROSO

ROEBBELEN CONTRACTING, INC.

BID AMOUNT

S 13,997,000

$ 14,178,000

Document 6 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling OVER $100,000)

Missing for all subcontractors
forms

Missing for all subcontractors
forms

Document 7 - Certification of Proposed Subcontractor Regarding
Debarment, Suspension and Other Ineligibility And Voluntary Exclusion
(for Subcrontracts totaling $100,000 or LESS)

Missing for all subcontractors
forms

Missing for all subcontractors
forms

Document 8 - Disclosure of Governmental Positions

Missing for all subcontractors
forms

Missing for all subcontractors
forms

Document 2 - Item 4 - Has any person or legal entity holding a legal or
equitable ownership of 10% or more of the bidder, ever been
determined by a public agency to not be a responsible bidder? If so,
state the name, anddress and telephone number of the public agency,
including the name of the agency's contact person.

Document 2 - Item 5 - For every lawsuit or mediation between bidder
and the owner of construction project, limited to such lawsuits or
mediations initiated or completed within the past seven years, state the
name and address of the tribunal, the matter number, the parties, a
general description of the nature of the dispute, and the outcome,if any.

Document 2 - Item 6 - Within the past seven years, has bidder paid
liquidated damages, ever failed to complete a construction project,
within the time allowed by the contract, including any agreed upon
contract extentions? If so, state the name, address and telephone
number of the owner of such construction project including the name of
th agencies contact person, and further, describe in detail the nature of
the work of improvement.

Document 2 - Item 7 - Within the last seven years has any surety of
bidder ever paid or satisfied any claim against bidder? If so, state all facts
and circumstances, including the name, address, and telephone number
of surety and all claimants.

Document 2 - Item 11 - Financial statement (current financial statement)

Document 2 - Item 11 - Financial statement (interim)

Document 2 - Item 13.A - Have completed to the public owner's
satisfaction, no less than three public works projects in the State of CA
involving the construction of a building, each with an original contract
price of no less than $20,000,000 within the last seven years.

Document 2 - Item 13.B - The General Contractor or subcontractor
thereof shall have completed to the public owner's satisfaction, at least
two PUBLIC WORKS projects in the State of CA of similar scope, size and
complexity of this project.

Document 2 - Item 13.C - Proposed Project Manager shall have
experience in management of construction, including at least five years
experience with significant responsibility on at least two construction
projects of similar scope, size, and complexity of this project.

Bidder provided resume for
propose Project Manager, but
projects listed on the resume did
not include sufficient info.
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Attachment B3

Document 2 — Item 5

7 YEAR CLAIMS

During the last seven years, West Bay Builders, Inc. has successfully completed over 150 public works
projects. Only a few have required the initiation of legal action to resolve disputes with the owner. All
matters involving an owner, except two, have been settled by direct negotiation or through mediation

without trial or arbitration.

Cesar Chavez High School — 5660 Holman Road, Stockton, CA (Claim Against Owner)
This action was filed in San Joaquin County around December 2006. This claim is by WBB against the
SUSD for unpaid contract balance and additional work at the request of the District. This claim is pending.

Parker Elementary School - 7929 Ney Avenue, Oakland, CA (Claim by WBB)
This claim was filed in Alameda County Superior Court on 8/5/08 — Case number RG08402378. The claim
is by West Bay Builders against the Oakland Unified School District due to extra work and inefficiencies
due to lack of construction access. The claim has been fully resolved at mediation

Foothill College Campus Center - 12345 El Monte Road, Los Altos, CA (Claim by WBB/Cross-
Complaint)

This claim was filed on 10/30/08 — Case number 74-459-1050-08. The claim is by West Bay Builders
against the Foothili De Anza Community College District (“Districe”). Claim is breach of contract, failure
to pay contract balance, delay and inefficiencies damages and subcontractor claim among others The
District cross-complained for LDs, additional architectural fees, punch list issues and false claims The
award was in WBB’s favor in the amount of $3.240 million All of the District’s claims were denied.

Minnie & Lovie Ward Recreation Center — 1514 Montana Street, San Francisco, CA (Claim by
WBB)

This claim was filed in the San Francisco Superior Court 9/9/10 - Case number CGC 10 503396, This
claim was filed by WBB against the City and County of San Francisco to recover its contract balance for
this project. The City withheld contract funds for alleged liquidated damages West Bay Builders

recovered $1.4 miilion.

New Woodstock Elementary School- 351 Jack London Ave, Alameda, CA 94501 (Claim by

AUSD)
This gleims was filed in Alameda Supetior Court 7/26/2011- Case number RG-11587409 This claim was
recertly filed by Alameda Unified School District against WBB because of leaking at some of the windows
at the Project. is woiking with AUSD to remedy the issues with the windows

6b3.1
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David M. Orbach (SBN 109782) F f L E .
Catherine G. Boskoff (SBN 182698) F ¥k y
Kimble R. Cook (SBN 163148) ALAMEDA GOUNTY
ORBACH, HUFF & SUAREZ LLP o

| 2121 No. California Blvd., Suite 290 JUL 2 6 201
Walnut Creek, CA 94597

Telephone: (925) 465-6155 CLERK OF THE SUPERIOR COURT

|1 Facsimile: {925) 974-3506 Jy aon. i

Attorneys for Plaintiff, Alameda Unified School District

SUPERIOR COURT, STATE OF CALIFORNIA

COUNTY OF ALAMEDA
ALAMEDA UNIFIED SCHOOL DISTRICT, ) CaseNo: <1/ {6'8'"'( a7
a public entity,
Plaintit, ALAMEDA UNIFIED SCHOOL
DISTRICT’S COMPLAINT FOR:
vs. 1. BREACH OF CONTRACT

2. NEGLIGENCE;

3. ACTION ON PERFORMANCE
WEST BAY BUILDERS, INC. a cotporation, ‘BOND. ‘
SAFECO INSURANCE COMPANY OF

AMERICA, and DOES ! through 25,

Inclusive,

[No fee — Exempt per Govt. :Code §5103]

BY FAX

Defendants.

Plaintiff, ALAMEDA UNIFIED SCHOOL DISTRICT, (“District”) a public entity, alleges
and complains against the Defendants, WEST BAY BUILDERS, INC. (“West Bay™) and Safeco

|, Insurance Company of America (“Safeco™) and DOES 1 through 25, inclusive, and each of them

(:Jcollectively referred to as “Defendants™), as follows:

COMPLAINT OF ALAMEDA UNIFIED SCHOOL DISTRICT
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GENERAL ALLEGATIONS

i District is, and at all times mentioned herein, was a California school district, duly
organized and existing under and by vire of the laws of the State of California, and is located in the
County of Alameda.

2. District is informed and believes, and based thereon alleges, that at all times
mentioned herein, defendant West Bay is and was a corporation, doing business in the State of
California.

3 District s informed and believes, and based thereon alleges, that at all times
mentioned herein, Safeco, is and was a surety, doing business in the State of Califomnia.

4, District is ignorant of the true names or capeacities of the defendants sued herein under
the fictitious names DOES 1 through 25, inclusive. District is informed and believes that each of
these defendants herein designated as a DOE i legally responsible in some manner for the wrongful
conduct and events herein alleged and that District’s damages alleged below were proximately
caused by such fictitiously named defendants. Plaintiff will amend this Complaint to allege said
defendants’ true names and capacities when ascértained.

5. At all times herein mentioned, District {s informed and believes, and based thereon
alleges, that Defendants and each of them, wers acting as, among other capacities, the agent, partner,
co-develaper, joint ventufer, contractor, subcontrector, engineer, architect, and/or employee of cach
of the remaming defendants named herein and are and were acting within the course, scope and
under the authority of such agency, employment and/or business relationship

6. District is, and .at all times mentioned herein, was, the owner of the New Woodstock
Elementary School {nka Ruby Bridges Elementary School) Increment 2 located at 351 ack London
Avenue, Alameda, California 94501 (the “Project”). '

7. Qn or about Scptember 7, 2005, District entered into a written agreement with West

Bay to construct:

COMPL AINT OF ALAMEDA UNIFIED SCHOOL DISTRICT
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Bid - Division 42 - GENERAL CONSTRUCTION for the New
Woodstock Elementary School Inerement 2 project inclusive of the Base
Bid and Alternates listed below (if applicable)

Al #ﬁ Per Plan Alternates 2 and 3 (AD2.2) provide all work associated
with Skylights and pending lights at buildings D, E, F and G. (“Project™)

in a good and workmanlike manner and to perform and complete all the work pertaining thereto,
including furnishing tools, equipment, labor and materials therefore and to perform as required
pursuant fo the contract docuiments and specifications {West Bay Agreement™) for a sum of Thirteen
Million Four Hundred Fifty One Thousand and 00/11 Dellars ($13,451,000.00) (Exhibit “1)

£ On or about Septernber 15, 2005, West Bay as the Conrtractor and Prineipal and
Safeco as the Surety, entered into a Project Performance Bond in the penal sum of $13,451,000.00
(Bond No. 6346950) wherein West Bay and Safeco hound themselves jointly and severally to ensure
faithful performance of construction of the Project. (Exhibit “2™)

9. Following West Bay’s completion of the Project, District discovered deficiencies in
the Project, including but not limited to, systematic cracking with water seepage and leakage around
the Windows installed by West Bay, with water damage to some of the walls, all of which resulting
in a significant loss of life expectancy and usage of the Windows and the Project. These defects
were neither Knowf nor apparent by reasonable inspection at the time that West Bay instalied the
Windows

10.  District is informed and believes, and based thereon alleges, that the Windows may
also be defective in ways and to extents now precisely unknown, but which will be inserted herein
by way of amendmént or will be established at the time of trial according to proof.

11, The District discovered the defects and defieiencies within the applicablé statute.of
limitations, pursvant to Cal Code Civ Proc. Sections 337.1 and 337.15.

12. District relied upon the skill, knowledge and expertise of Defendants and each of

them, in their participation of the process of the design, planning, development, construction

COMPLAINT OF AL AMEDA UNIFIED SCHOQL DISTRICT
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management, construction and installation of the Windows and in producing, engineering, designing
and constriacting a structure that would be merchantable and reasonably fit for its intended purpose:.

13, District relied upon the implied representation that the Windows were to be erected
and constructed in a workmanlike manner and would perform without leaks

14 District is informéd and believes, and based thereon alleges, that Defendants and each
of them knew or had reason to know that District would rely upon the skill, judgment and expertise
of each Defendant in producing, engineering, designing and constructing a structure and component
parts which would be reasonably fit for their intended purpose.

15 During construction, District was ignorant of the defective nature of the Windows,
but since then, District has become aware of facts which have informed Disirict that the Windows
are defective as herein alleged, are not fit for their iménded purpose and were not erected in a
reasonably workmanlike manner and do not effectively function as Windows without leaks as
required by West Bay’s contract with the District,

i6 District is informed and believes, and based thereon alleges, that as a direct and
proximate result of the defective condition of the Windows, District will be required to perform
works of repair, including but not limited to, restoration of water tightness of the walls, internal
water-proofing of the Windows, application of an elastomeric liner to the structure walls and interior
surfaces, concealment of cracks in the walls, installation of a maintenance program to address future
cracks, additional inspections to addr_ess the full extent of the cracks and water intrusion, to prevent
further damage and to restore and/or reinstall the Windows or portions thereof to render them
operable

17. District is informed and believes, and based thereon alleges, that as a direct and
proximate result of the defective condition of the Windows, the lifetime of the Windows and the
Project has been compromised and significantly shortened due to said defects, and immediate safety

concems, which District will establish at trial, according to proof

COMPLAINT OF ALAMEDA UNIFIED SCHOOL DISTRICT
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18 Distret is informed and believes, and based thereon alleges, that as & direct and
proximaté fesult of the defective condition of the Windows, District’s interests in the school building
and the Windows and the valuc thereof, have been reduced and diminished in an armount precisely
unknown but wil be established at the time of trial, according to proof.

19 District is informed and believes, and based thereon alleges, that as a direct and

proximate result of the defective condition of the Windows, District has sustained a Joss of use-of’

; enjoyment of the Windows ini ari amount presently unknown but will be established at the time of

| trial, according te preof’

FIRST CAUSE OF ACTION
(Breach of Contract apainst West Bay and Does 1 through 25)

20.  District Hereby incorporates by reference herein the allegations contzined in

Paragraphs 1 through 19, inclusive, as though fully set forth herein

21, District is informed and believes, arid based thereon alleges, that District and West
Bay, and Does 1 through 25, and each of them, entered into the written West Bay Agreement
referenced in Paragraph 7 above for the construction of the Project.

22, District is informed and believes, and based thereon alleges, that West Bay owed a
contractual duty to District to perform its functions, duties and responsibilities as described in the

West Bay Agreement and to provide District with a Project, includinig the Windoﬁ_rs in the manmer

| and upon the conditions set forth therein.

23 Distriet fulfilied and performed all conditions, covenants and terms of the West Bay
Agreement except those obligations, which were prevented or excused as a result of West Bay’s
breaches.

24 District is informed and beleves, and based thereon dlleges, that West Bay breached
the West Bay Agreement with District, b)} failing to perform its functions, duties and responsibilities

in accordance with the plans and specifications, including a failure to properly install the Windows,

COMPLAINT OF ALAMEDA UNIFIED SCHOQL DISTRICT
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which were incorporated into the West Bay Agreement, and has caused the Project to suffer from
substantia! defects as alleged in the incorporated paragraphs herein.

25, West Bay further breached the West Bay Agreement with District by failing to
perform and complete its work in a “goed and workmanlike manner,” and instead provided the
District with deficient and defective windows as set forth in Paragraphs 15 and 16 above.

26 Asadirect and proximate résult of West Bay’s breaches of the West Bay Agreement,
and each of them, District has suffered damage in an amount not precisely known. The precise
amount of damages shall be established at the time of tral, according to proof.

SECOND CAUSE OF ACTION
{Negligence against West Bay and DOES 1 through 25)

27 District hereby incorporates by reference herein the allegations contained in

Paragraphs | through 26, inclusive, as though fully set forth herein.
28 Disirict is inforrmed and believes, and based thereon alleges, that West Bay and Does
1 through 25, and each of them, negligently developed, erected, designed, produced, manufactured

- and constructed the Project in that the Windows contain multiple and substantial defects as alleged

hereinabove.

29, District is informed and believes, and based thereon alleges, that West Bay-and Does
1 through 25, and each of'them, owed to District the duty to use due care, and to rerformina
competent and workmanlike manner and to use the skill, training and expertise of a reasonable
contractor in similar circumnstances to perform all of the work and activities which they agreed to,
were required 1o, and undertook to perform with regard to the Project.

30. District is informed and believes, and based thereon alleges, that West Bay and Does
1 through 25, inclusive, and each of them, breached their duties of due care to District by failing to
act in a reasorably prudent manner, by failing to adhere to the standards of a reasonable contractor

by performing their work in a faulty and negligent manner; by performing such work in a manner

COMPLAINT OF ALAMEDA UNIFIED SCHOOL DISTRICT
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which fell below accepted standards in their area of practice; by performing work which was
inadequate and ina']Jpropriate for the purposes for which it was intended.

31.  District is'informed and believes, and based thereon alleges, that West Bay and Does
! through 25, inclusive, and each of them, that such breaches caused, contributed to and/or was a
significant factor in causing the defects and damages described herein.

32, The damages described herein which were caused by the negligently and carelessly
petformed work of West Bay and Does I through 25, and each of them, were not apparent by
reasonable inspection of the Windows at the time of completion of the work on the Windows. In

addition, through District’s ongoing inspection of the Windows, District continues 1o identify and

anticipates the further identification of additional defects in the Windows.

13 As a direct and proximate result of the acts and conduct of West Bay and Does 1

| through 25, and each of them, as hereinabove described, and the injury and damage to each

improvement thereon as herein alleged, District has been damaged in an amount not precisely
known. District will segk o amend its Complaint at such time as the exacl sums become certain.
THIRD CAUSE OF ACTION
{Action on Performance Bond against West Bay and Safeco and DOES 1 through 25)

34 District hereby incorporates by reference herein the allegations contained in

Paragraphs 1 through 33, inclusive, as though fully set forth herein,

35.  Asrequired by the terms of the West Bay Agreement and relevant statutes, West Bay,
as principal and Safeco, as surety, and Does 1 through 25 made, executed and delivered to District,
as obligee, a Performance Bond in the penal sum of $13,451,000.00 (Bond No 6346960)
guaranteeing West Bay's performance of its contractual obligations to the District

36 The Performance Bond provided, in part, that West Bay would perform all
obligations for or in furtherance of the West Bay Agreement. In the event Defendant West Bay

failed to perform any ebligations for or in furtherance of the West Bay Agreement, Safeeo would

COMPLAINT OF AL AMEDA UNIFIED SCHOOL. DISTRICT
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ensure performance,

37 Pursuant to the terms of the West Bay Agreement and the Performance Bond, West
Bay and Safeco and Does 1 through 25 are obligated to ;emedy any default or breach of the West
Bay Agreement and defend, indemmnify and hold District harmiess from any and all claims, demands,
damages, costs and fees in the event that West Bay fails to comply with or complete its obligation
under the West Bay Agreement.

38. Pursuant to the terms of the West Bay Apreement and the Performance Bond, District
is entitled to be reimbursed for all such losses and damages that District suffers by reason of or
resuiting from the deficiencies in West Bay’s performance on the Project.

39, Asalleged in Paragraphé 16 - 17 above, among other provisions, West Bay failed to
perform rhaterial obligations under the West Bay Agreement. District made demand upon West Bay
and Safeco Does 1 through 25 to perform its obligations under the Performance Bond.

40.  West Bay and Safeco and Does 1 through 25 failed to accept District’s claim upon the
Performance Bond or otherwise perform its obligations pursuant to the terms of the Performance
Bond.

4l.  Asa direct and proximate result of such faiiure, District has been compelled to and
has employed the services of consultants to determine the deficiencies of the Windows and
recommend a course of repair, all to its damage in such sums as it may incur or sustain by reason of
fees for services.

42 As-a direct and proximate result of such failure, District expects to and anticipates:it

| will employ the services of contractor(s) and others to perform the repair work to the Windows, all

to its damage in such sums as it may incur or sustain by reason of fees for services.
43, Asadirect and proximate result of such failure, District has been compelled to and
has émployed the services of attorneys to represent it in the recovery of damages caused by the

underlying deficiencies in the Windows, all to its damage in such sums as it may incur or sustain by

COMPLAINT OF ALAMEDA UNIFIED SCHOOL DISTRICT

8

6b3.9



ORBACH, HUFF & SUAREZ LLP

Attachment B3

<

reason of fees for services

44, District does not know the amounts, if any, to which it will suffer but will 2sk [eave

of Court to amend this Complaint at time of trial to insert herein the amount thereof,

W

PRAYER FOR RELIEF

WHEREFORE, the District prays for the following relicf:

1 For special damages to be determined at the time of trial and/or according to proof including

but nat limited to, costs of repair and loss of use of property in an amount to be determined at

trial and/or according to proof:

2. For general damages in an amount to be determined at the time of trial and/or according to

proof;

3 For attorneys fees in an amount to be determined at the time of trial and/or according to

proof; and

4. For costs of suit, interest and for such other and further relief as the court may deem proper.

DATED: luly & 8, 2011

ORBACH, HUFF & SU

v

Attorneys for Plaintiff

ALAMEDA UNIFIED SCHOOL DISIRICT

COMPLAINT OF AL AMEDA UNIFIED SCHOOL DISTRICT

4
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CONTRAGT

B THIS CONTRAGT, =da18d the 7th day of September, 2005, is made by and belween tha Alameda
Urifled, School Ditict, 2200 Central Ave, Alameda, CA 94501 harsinafler called District, and West Bay
Bullders, 250 Bel Marin Keys Bivd. Bidg A Nm.'atc Calformia 94949 hera]naﬂsr called Trada
Ccnhactor

District and Trade Contrastor hereby agree as foliows:
3 Dazii:g' tion ovac}rk . R

Trade Contractor agrees 1o furnish all labor, materiais, equipment, plant, todls, supervision,
sppurienances, and services, including transpurtahon and utilities, required to perform and conipleta Bid

Divislon 42 - GENERAL CONSTRUCTION for the New Woodstock Elementary School Increment 2
profect inclusive of the Base Bid and Alterfites hsted below {if applicable}.

Alt#2 Per Plan Allornates 2 and 3 {ADZ2.2} pruﬂde all work associated with Skylights and
pending lights at buidings O, E, Fand G.

The Cantract Documents donsist of the Contract and its aﬂachments am'r Amendment to
Contract Contract Drawings, Technlcal Specifications and s euzchmems, Supplémentary Conditions,
General Conditions, Instructions to Bidders, Notica to Bldders, Disabled Veteran Business Enterprisas
Requiréments, Bid Proposal Form all addenda {#1-3) and completed bond and Insurance ferms.

. All Contract Documepts are intended to coordinate se that any work called for in one
document ajjd not mentioned In.anather dacument is to be executed as ¥ memtioned in ail.documents .

As full compensation for Trade Contraclor's complate perfarmance of the wnrk In this
Contract, Trade Contractor shall be. pald by Construction Manager, ot of funids received from the District,

! and Trade Contrattor agrees to accept the sum of Thirteen Milllon Four Hundred Fifty Onia Thousénd end

D000 Dollars (§13,451,000.00) Which $kall be paid to hlm ‘according to the General Condltions Article on
*Payments”. Subject to Trade Contiacter’s tights utider Pisslic Contract Code section 22300, retention
shail be withheld in:an amount.equal to ten percant {10%) of each progress payment, pending satisfactory
completion of the Waork, and. delfvery af all raqulred ‘cJose~out docurmentation;

3 Bravalling Wais

As required by. Labcnr Code Section 1773.2, District has on file in jis cfﬂca copies of tie
general pievalling rate of per-diem ‘wages for werkers employed :on public works as -determined by the
Ditector ‘of Industrial Relations. This. docurnent shall bé available to any ]nterastad party on request and
shall be postad al the job site by Trade Contmctcr

4‘ Timefor Completion

- The startlng date of the Contraet shall be the day’ hsted by District i the Notice 1o S Brocesd

and Trada Contractar shall fully complete al! the work before the explraﬂon of 304 calendar days c:a]endar
deys from sald starting date.

Time Is of the essence in the parformanta of this Contraict

5 Contraciors’ State | jeense Bosrd
Coniractors are required by law o be licensed and regulated by the Contraciors' Stats

RCMS-500 Fobruary 04
Rév- 2 .
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.

License Board which has jurisdiclion to investigate complaints agalnst contractors if a complaint regarding
a patent act o omissien Is flled within four years of the date of the alleged viclation. A complaint regarding
a latent.act or omlssion pertaining to. stuctural defects must be filed within 10 years of the data of the
alleged viclation. Any questions concerning a contracior may be referred to the Registrar, Contractors'
State License Board, P 0. Box 26000, Sacraments, California 95826.

] Li

mil ignment to Construction Manager.

Upon award and execution of this Contract, the District will make a limited assignment to
ihe Canstruction Manager for the gole: purposes of managing the work .of and making payments to the
Trate Confractor. Thereafter, Censtriction Manager shall have the right to enforce all obilgations of
Trada Confractor exiating by vifue of this Goniract or by operation of Jaw. By Executing this Contract,
Trade Contraclor acknowledges Construction Manager's rale on the Project and consents fo this
assignment. T '

Iy WITNESS WHEREOF, the parties to-these present have set'thelr hands hereto on the day and.
year written below. B .

Wl (00 ‘ ﬁw/

Alameda Unified Séioal Diskict : West Bay Byiders | ‘ =
Resolution No: 55~ ST Ch 626839 . Fxn. 8/31/07 -
‘ : . {Contractor License No. and Expiration Date)
e ’ ’ ’
= (G
Date *1 1 7 BY. Paul Thmpissn
jts; Pregident
___9/14f05
Date :
For: Mozt Bagp Bollders
Carporation or Partnership
tf Corporation; Seal balbw
RCMS 500 Februsry 04

Rév 2

6b3.12



| Attachment B3

GCALIFORNIA ALL-PUBPDSE ACKNOWLEDGMENT

State of Califonia

County of _.Marin

On._9/14/05 beforeme Nicole Brewer, Notary Public
Cnts -~ -, Kams g Toin of Oicar (g “Jare o, Nolisy PEDET

personally appearsd . Panl Thompson

armiz} ol Srietr}

{1 pezscnally: known 1o me

0 proved i¢ me op 'he bLass of saﬁsfamory
evidenca

9. be thé personfs] whose riamagsy Isfafs

subgciibed o the within instrument and

v . acknowledgad to ma that ha/gheARey axeculsid

co MCOLEB:E;:;I: 254 the same In  Habetirti  authodzed
mgy"‘m""?‘k' - Caltomia capacity(es), and thel by hls/hefiseir

{“‘"‘P ) oy = signaturefs} on the.Instrumant tha persan(af, o

N J 7} the anfity 'upen behalf of which the parsa,
v Comm Bxptes U 17, '.T'DU acted; executed tha Instrument

WITNESS my hand and gilcial sedl:

Swnnllnllhﬂl'rm‘

OPTIONAL
Thu.wrrmmhmulm balowis okroquined by aw, anymﬂmh‘s Io parsond ralying on ths docyment Wem.dd'ml
Iriletadznt ramoval andnan‘acmwn: of s form [0 amothar document

Désgr[ptlun of Attached Docunient

“Téia or Type of Document: _Golm:ract- — New Woodstock 'Ele_meﬁtaijLSchdol

Documant Date: S : : Nurberof Pages:__ .

Si;n"_aﬁfs) Otler Than Named Abova:

Capacity{ies) Claimed by é'igher

Signer's Name:

O Inglvidusl

D) Gorpormale Officér — Tide{s):
D. Paitner -~ Umited 03 General
[ Attornej-in-Fact’

D Trustes

O Guardian or Conservator

QO Othar:

Slgner is Reprasenting:

mmmuummm T8 B 3o A P&Bualm
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NEW WOODSTOCK ELEMENTAh-r SCHOOL —INGREMENT 2
ALAMEDA UNIF|ED SCHOOL DISTRICT

I DOPTICATE
SECTION 00610
PERFORMANGE BOND _
Bond No: 8346960 .

Premlum: $10? 163.00

KNOW ALL MEN BY THESE PRESENTS:

WHEREAS, Alameda Urilfied School Distriet (hereinafier referred to as *District?)

and , : .
West Bay Builders, Inc. (hereinafter referred to as “Trade

Gontractor’), have eftered into -a written contract for fumishing of all labor, mateiials,

A

squipmerit, transportation and services for the construction of Wew Wocdstock Blementary

Schopl Increment 2 Bid Division(s) __ 42 : -.on
the _ Generel Bmerymetfon  project located In._Alameda ___.California

(hereinafter referred fo as the "Coddract’);

WHEREAS, District has assigned the Confract to its Constriction Manager,
Roebbelen Consfruction Maragesment Servicas, Inc. ("Constriction Manager™),

WHEREAS, Trade Contractor Is required by the terms of the Contract to fumnish

a bvnd for the faithful performarice of all terms and conditions of the Conirack, and

NOW, THEREFORE, Trade Cantractor, as pnncipaI and
Safecs Togirdnpé Compmiy of bmerica {hereinafter referrsd to as l‘Sure:t;f’) as
surety, Jointly and severally, are heid and_fimly bound urdo District and Cchstruction
Manager inthe penal sum of gen Mitiion, Ppur Hundred ¥ifty-Om _ Dollars
{$_13;451,000.00 . ), lawful maney-of the Wnited States; for the payment of whlch SUIMm
well and truly to be made as provided in this Performance Bond.

. 1.. Trade Contractor:and Surety; Jeintly and s.everal!y. bind themselvés, thair heirs,

executors, administratars, successors and 3551gns to Distiigt and Congtruction Manager
for the perfolmarige of the Contract, which is Incorporated hersin by reference.

2. If Trader Confracior titmely peiforms each and every obligation under the
Confract, Surety ard Trads Confractor shall have no obligation under this Bond excopt

to participate in conferences as provided in subparagraph 3 1.

;3 -Burety's obiigation under this Performance Bond shall arise after:

3.1 District or Construction Manager has declared a Trade Contractor Dafauit
and bas notified Trade Contractor and Surety at the addrésses dascribed below
that Distiict or Construction Manager has declared & Trade Confractor Dafautt
and has requestsd and attempted to arrange a conference with Trade Contractor

RCMS-610 1/11/05

“Rev 4 Page 1 of 5

008610 ~ Performance Bond
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Bond Number: 6346960

Attachment B3 '

NEW WOODSTOCK ELEMENTA _, SCHOOL — INGREMENT 2
ALAMEDAUNIFIED SCHOOL DISTRICT

<.

and Surety to be held not later than seven days after recaipt of such notice to
discuss methods of performing the Contract; and

3.2 Constuction Manager has agreed 1o pay the Balance of the Contract Price,
as caiculated under the terms of tha Conlract, fo Surety in accordance with the
tarms of the Contract or to a Trade Contractor selected to perform the Cohtract
in accordance with the terms of the Contract

When District and Constiuction Manager have satisfied the conditions of

paragraph 3, Surety shall promptly and at Surety’s expense take one of the following
action:

5.

4.1 Arra"nge for Trade Contractor, with consent of Districst and Consfruction
Manager, to perform and complete the Contract; or

4.2  Undertake to perform and compleie the Contract itself, thirough its agents
or through independent Trade Contractors; or

4.3  Obtdin bids or negotiated proposals from qualified contractors acceptable
io District and Construction Manager for a contrast for performance and

completion of the Contfact, arrange for a contract to be prepared for exscution

by Construction Manager and the confractor selected with District’s and

Construction Manager's concusrence, t¢ be secured with performance and

payment.bonds executed by 2 qualified surety equivalent to the bonds issued on
the Contract,. and pay io Distdct or Construction Manager the amount of
damages .as destiibed in paragraph & in excess of the Balancs of the Contract
Price, as calculated under the terms of the Contract, incurred by District or
Ganstruction Manager resutting from Trade Confiactor's Default; or

4.4 Walive ifs right to perform and compiete, arange for cornpletion, or obtain
a new contractor and with reasonable promptness under the circumristances:

A After investigation, detarmine the amount for which it may be ilable
to District or Construction Manager and, &5 soon as practicable
after the amount Is determined, tendsr payment thereof'to Dlstnct
and Construction Manager; or

.2 Dény lizbility in whole or in part and notify District and: Cohstruction
Manager citing specific reasons therefor,

If Surety does not proceed as provided in paragraph 4 within twenty days from

receipt of the notice described ifi patagrapti 3,1 (whether or not a conference has been
held pursuant to paragraph 3.1}, or such longer period upon which District, Gonstruction
Manager anid Surely midy agree in writing, Surety shall be deemed o be in defaull o
this Bénd.  If the Surety proceeds as provided in subparagraph 4.4, and District or
Construction Manager refuses the payment tendered or the Surety has denied {iability,

RCMS-610 11405

Rev. 4

) Page 2 of 5
00610~ Performance Bond
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NEW WOODSTOCK ELEMENTA SGHOOL INCREMENT 2
ALAMEDA, UN]FIED SCHODL DISTRICT

in whole ar in paff, without further notice District and Construction Manager shall be
entifled to enforce any remedy avaliable fo efther of them

B. After District or Construction Manager has declared a Trade Contractor Default,
and if Surety elects o act under subparagraph 4.1, 4.2, or 4.3, above, then the
responsibilities of Surety to District and Construction Manager shall not be greater than
those of Trade Costractor under the Confract, and the responsibilities of District and
Construction Manager to Surety shall not be greater than those under the Contract. To
the iimit of the armount of this. Performance Bond, but subject fo commitment by District
and Construction Manager of the Balance of the Contract Price to mitigation ‘of costs
and damages on the Contract, Surety {s obligated withalit duplicatlon for:

61 The responsibilities of Trade Contractor for correction of defective work,
materials and equipment'and cofiipletion of the Confract;

€2 Additional legal, deslgn. professional, construction management and delay
costs resulting from Trade Confractor's Defauit, or resulting from the actions or
falturs to act of the:Stifety under paragraph 4; and

5.3 Llguidated damages and/or aclual damages caused by delayed
performance or non-pefformancs of Trade Contractor (See Section DO7GO,
article 23 for further fnformation). .

7. Surety shall not be fiable to District, Constiuction Manager or others for
ubligations of Trade Contractor that are unrelated to the Contract, and the Balance of
the Coniract Price shall not be reduced or set off on acecount of any such unreiated
obligations N6 rigit of action shall accrue on this Bond 1o any person or entity other
than District, Consfruction Manager or thelr helrs, exscutors, administrators, successors

cr assagns

8. Surety hefeby waivies notice of any changs, inclidig changes of tims, to the
Contract or o related subcontracts, purchase ordéis and pther obligations.

9, Any proceeding, legal or equitable; under this Bond may be instituted in any
court of competent jurisdiction. The prevalling party in any such action shall be entitied
o fecover its attorneys' fees, 1o be taxed as anitem of costs. '

10. . Notice to Suraty, District; Constructioh Manager or Trade Contractor shall be
mailed or delivered fo the addrass, or 5ent via facsimile to the number shown on the
signaturs page

11,  DEFINITIONS

11,1 Balance of the Confract Price: The total amount payable by Construction
Manager to Trade Contractor under the Contract after all proper adjustments
have been made; including allowance io Trade Contractor of any amounts
received or fo be received by Construction Manager in sstiement of insuranee or

RCMS-610 .15
Rev. 4 Page 3 of 5

'0_961 0 - Performance Bond
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NEW WODDSTQCK ELEMENTA .. SGHODL ~INCREMENT 2
ALAMEDA UNIFIED SCHOOL DISTRIGT

other claims for damages to which Trade Contractor is entitled, reduced by all
valid and proper payments made o or on behalf of Tragdse Gontract‘or under tha

Contract :

112 Contract: The agréement between District and Trade Contractor identified
on the first page of this bond, including alt Contract Documents and changes
tharato

113 Trade Contractor Default: Failure of Trade Contractor, which has neither
been remedied nor waived, to pefform or otherwise to comply with the terms of

the Contract.
Pringipal and Surety shall not be liabls 1o the Obligees or any of them unless the

Obligees or any of them kave pefformed the obligations to the Principal in accordance
with the terms of said Contract.

Prncipal and Surety shail not be- liable to all Obligees In the aggregate excess 6f the
pehal sum above stated.

The rata of pramium on this bond is $14.375 sliding seale perthousand

Totzl amount of premium charged §107,163..00

Signed and sealod this _15th day of ___ Seprember 7 ;__2005

GONTRACTOR, as principal: SURETY:

West uilr_ile;:s, Inc. SafpecT Ynsurance Company, Amprica
By_{h . By 4 ; M
s o, ‘. peor, Progident _ {ts:_. pserarfe Gusmill, Attorney-im-Fact
Address: Address:

250 Bel Marin Keys Blvd. __-400 Taylor Blvd.

Naovata, Ca. 94949 ) Pleasant Hi11, Ga. 94523
FAX: 415~453-0665 L L FAX: 925-868-2176 N

Phone: 925~969-2000

RCMZ-610 1141705

Rev. 4 Pzge 4 of 5
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NEW WOODSTOCK ELEMENTA... SCHOOL ~ INGREMENT. 2
ALAMEDA UNIFIED SCHOOL DISTRICT

DISTRICT: _ CONSTRUCTION MANAGER;

Alameda Unifled School District Roebbelen Construction Management
’ Services, Inc.

Address: Address:

2200 Central Avenue 1241 Hawks Flicht Court

Alameda, California 84501 El Dorado Hills, California 85762

EAX: 510-337-7083 FAX: 816-938-4028

NOTARY FOR TRADE CONTRAGTOR SIGNATURE:

State of California .}

Coupty of _Marin — J88.
On this __15th __ day of ber ., 2005 . before me,
: _Wicole Brewer ] tha undersngned Notary Public persona!ly appeared
_ Peul Thempson . personally known fo_ife {or provided

salisfactory evidenca) fo be the person{e¥ whose namefs] is{g#fe subscribed: to the
withn Instrument and acknowledged 1o me that hefshefibay executed ths same in
hts{bs’rﬂ;;e‘i'r authorized capacity(les), and that by hislher/ibelr signature{s] on the
instfoment the person f£), or the entity upon behalf of which the psrson_(sj acted,
executed the instrument.

Ui ban o ]

Witness my hand and official seal.

VeI, P

NOTARY FOR SQRETY SIGNATURE: REVER 0 ATTACHED XO' . ‘

Stataof - . K
Countyof }ss

On this ___day of , 200 . beforg me,
..._the undersigned Notary F’ubhc psrsonaﬂy appeared

. personally known o me Y(or provided

satisfactory av:dence) o be the pérson(s) whose name(s) is/are subscribed “to the
within instrument and acknowisdged to me that he/shefhsy executed the same in

hismerftheir authorized capacity(ies), and that by his/hertheir signature(s) on the

instrument the person (s), or the entity tpan behalf of which the person{s) acted,
sxecuted the instrument.

Whness my hand and official seal

RCMS-810 ' : 1/14/05
Rsv 4 ) P Page 5 of 5
90610 — Performance Bond
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complitactionin{o.jsp Att a c h mﬁtﬁaa courts ca.gov/domainweb/service?ServiceName....
Date Action :T:\?:) :‘;‘ﬁ:ﬁ‘:‘;
07/26/11 Complaint Breach of Contract/\Warranty Filed
o7/26/11 Civit Case Cover Sheet Filed for Alameda Unified School District ]
07/26/11 Summons on Complaint Issued and Filed
o7/28/11 Initial Case Management Conference 12/08/2011 03:00 AM D- 520
07/28/11 Notice of Assignment of .Judge for Alf Purposes Issued
08701111 Court File Transfer to Hayward Hall of Justice
10/07/11 Proof of Service on Complaint As to West Bay Builders, INC a corporation Filed
1073111 Proof of Service on Complaint As to Safeco Insurance Company of America Filed
11/16/11 Answer to Complaint Filed for West Bay Builders INC. a corporation
11/22/11 Case Management Statement of Alameda Unified School District, a public entity Filed
11/28/11 Answer to Complaint Filed for Safeco Insurance Company of America
11/29/11 Case Management Statement of West Bay Builders, INC., a corporation Filed
11/30/11 Hearing Reset to Initial Case Management Conference 01/30/2012 09:00 AM D- 520
12102111 Case Management Statement of West Bay Builders, INC , a corporation, Safeco Insurance
Company of Ame
01/06/12 Substitution of Attorney Filed for Alameda Unified School District, a public entity
0171112 Case Management Statement of Alameda Unified School District, a public entity Filed
01/12/12 Case Management Statement of Safeco Insurance Company of America Filed
01/13/12 Case Management Statement of West Bay Builders, INC | a corporation Filed
01/30/12 Case Management Conference Commenced and Completed
01/30/12 Case Management Conference Order Issued
01/30/12 Case Management Conf Continuance 05/17/2012 09: 00 AM D— 520
05/02/12 Case Management Statement of West Bay Builders INC a oorpora’ilon Fited
05/03/12 Case Management Statement of Safeco Insurance Company of America Filed
05/08/12 Case Management Statement of Alameda Unified School District, a public entity Filed
Q5/17/12 Case Management Conference Commenced and Completed
05/1712 Case Management Conference Order Issued
05/17112 Case Management Conf Continuance 08/16/2012 09:00 AM D- 520
08/02/12 Case Management Statement of West Bay Builders, INC. a carporation Filed
08/06/12 Case Management Statement of Alameda Unified School District, a public entity Filed
0GB8/10/12 Notice of Judicial Reassignment for All Purposes 1ssued
08/16/12 Case Management Conference Commenced and Completed
08/16/12 Case Management Conference Order lssued
08612 Compliance Hearing 10/02/2012 09:30 AM D- 520
09/17/112 Case Management Statement of West Bay Builders, INC , a corporation Filed
09/20/12 Case Management Statement of Alameda Unified Scheol District, a public entity Filed

of 1

Case Ne. RG- H'58'7‘h?q

New Wondstock E{Wﬂy

6b3.19
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Kimble R. Cook, SBN 163148
Orbach, Huff & Suarez, LLP
One Kaiser Plaza, Suite 1485

FILED

Oakland, CA 94612
TELEPHONE NO : 510-999-7908 FAXNO (Optionzty  510-999-7918 ALAMEDA COUNTY
E-MAIL ADDRESS (optional: kcook(@ohislegal.com
ATTORNEY FOR wamep: Alameda Unified School District SEP 2 02012

SUPERIOR COURT OF CALIFORNIA, COUNTY OF Alameda

sTReeT anoress: 24405 Amador Street CLERK OF THE SUPERIOR T
MAILING ADDRESS: By 7 At it
' Deputy

oy anp zie cone: Hayward, CA 94544
BRANCH NAME:
PLAINTIFF/PETITIONER:Alameda Unified School District

DEFENDANT/RESPONDENT:West Bay Builders, et al.

CASE NUMBER:

CASE MANAGEMENT STATEMENT
RG 11587409

{Check one): UNLIMITED CASE [ | LIMITED CASE
{Amount demanded {Amount demanded is $25,000

exceeds $25,000) or less)
A CASE MANAGEMENT CONFERENCE is scheduled as follows:
Date: October 2, 2012 Time: 9:00 am. Dept : 520
Addre:ss of court {if different from the address above):

Div : Room:

Notice of intent to Appear by Telephone, by (name}:
iINSTRUCTIONS: All applicable boxes must be checked, and the specified information must be provided.

1. Party or parties (answer one):
a. This statement is submitted by party (nrame)- Alameda Unified School District
b. This statement is submitted jointly by parties {names):

Complaint and cross-complaint (fo be answered by plaintifis and cross-compfainants onfy)
a The complaint was filed on {date). Tuly 26, 2011
b. [_] The cross-complaint, if any, was filed on {(date).

3 Service (to be answered by plaintiffe and cross-complainants only}
a [ x| Al parties named in the complaint and cross-complaint have been served, have appeared or have been dismissed

b The following parties named in the complaint or cross-complaint
(1 [ 1 have not been served (specify names and explain why not):

2) have been served but have not appeared and have nct been dismissed (specify names):

(3) [ have had a dafauli entered against them (specify names}:

] The following additional parties may be added (specify names, nature of involvement in ¢ase, and date by which

they may be served)

C

4  Description of case i
a Typeofcasein x | complaint cross-complaint

Breach of contract, negligence, and action on performance bond.

(Describe including causes of action):

Page 1 of §
T Counci of Clfornia CASE MANAGEMENT STATEMENT Jegal i 372 3736
CM-110[Rev july 1 2011] SO%LﬁSg 6 b3 2 0
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 DEFENDANT/RESPONDENT: West Bay Builders, et al.

PLAINTIFF/PETITIONER: Alameda Unified School District CASE NUMBER:
RG 11587409

4. b. Provide a brief statement of the case, including any damages. (If personal injury damages are sought, specify the injury and

damages ciaimed, including medical expenses to dafe findicate source and amount], estimated fuiure medical expenses, lost
eamings lo date, and estimated future lost earnings. If equitable relief is sought, descnbe the nature of the relief )
This case arises out of work performed by West Bay Builders on the District’s Ruby Biidges Elementary School.
The Disttict is seeking damages to correct and repair windows improperly and negligently installed at the school.
The parties have informally discussed repair solutions and the District hopes to continue discussions with West
Bay The parties continue to negotiate the repair protocol as of this date.

] (If more space is needed, check this box and attach a page designated as Attachment 4b.)

Jury or nonjury trial
The party or parties request [ x | a jury trial a nonjury trial (1f more than one party, provide the name of each party
requesting a jury tnal).

T:rial date

a [_] Thetrial has been set for (date).

b. Mo trial date has been set. This case will be ready for trial within 12 months of the date of the filing of the complaint {if
not, explain}.

¢ Dates on which parties or attorneys will not be available for trial (specify dates and explain reasons for unavailability}

Estimated length of trial
The party or parties estimate that the trial will take (check one}

a days fspecify number) 5
b. [_1 hours (short causes) {specify):

Trial representation (fo be answered for each party)
The party or parties will be represented at trial by the attorney ot party fisted in the caption [_] by the following:

a . Alttorney:

b.  Firm:

c. Address:

d  Telephone number: f Faxnumber:

e.' E-mail address: g. Party represented:
I:l Additional representation is described in Attachment 8

Preference

This case is entitled to prefererice (specify code section)

10. Alternative dispute resolution (ADR)

a ADR information package. Flease note that different ADR processes are available in different courts and communities; read
the ADR information package provided by the court under rule 3 221 for information about the processes available through the
court and community programs in this case

(1) For parties represented by counsel: Counsel | X has has not provided the ADR information package identified
inrule 3 221 to the client and reviewed ADR options with the client

{2) For self-represented parties: Party has "] has not reviewed the ADR information package identified in rule 3 221,

b Referral to judicial arbitration or civit action mediation (if available}

(1) [ ] ‘ihis matteris subject to mandatory judicial arbitration under Code of Civil Procedure section 1141 11 or to civil action
mediation under Code of Civil Procedure section 1775 3 because the amount in controversy does hot exceed the

statutory limit

@ Plaintiff elects to refer this case 10 judicial arbitration and agrees to limit recovery to the amount specified in Code of
Civil Procedure section 1141 11

(3) [] This case is exempt from judicia arbitration under rule 3.811 of the California Rules of Court or from civil action
mediation under Code of Civil Procedure section 1775 et seq. (specify exemption).

CM-110 (Rev: July 1 2011) CASE MANAGEMENT STATEMENT —6b32%
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DEFENDANT/RESPONDENT: West Bay Builders, et al.

PLAINTIFF/PETITICNER: Alameda Unified Schoo! District GASE NUMBER:

RG 11587409

10. ¢. Indicate the ADR process or processes that the party or parlies are willing to participate in, have agreed to participate in, or
have already participated in (check all that apply and provide the specified information).

The party or parties completing
this form are willing to
participate in the following ADR
processes (check alf that apply):

slipuiation).

if the party or parties completing this form in the case have agreed {o
participate in or have already completed an ADR process or processes,
indicate the status of the processes (attach a copy of the parfies' ADR

(1) Mediation X )

[ ] Mediation session not yet scheduled
I:f Mediation session scheduled for {date}"
[ 1 Agreed to complete mediation by (date):
1 Mediation completed on (date):

(2) Settlement
conference D

[ ] Settlement conference not yet scheduied
_] Settlement conference scheduled for (date):
Agreed to complete seitlement conference by (dafe).

[._] Settlement conference completed on (date):

(3) Neutra! evaluation ]

Neutral evaluation not yet scheduled
[ ] Meutral evaluation scheduled for (dafe).
[__| Agreed to complete neutral evaluation by (date)-

[ ] Neutral evafuation completed on {date):

{4) Nonbinding judiciaf (]
arbitration

[ 1 Judicial arbitration not yet scheduled

[} Judiciat arbitration scheduled for (date):

[ 1 Agreed to complete judicial arbitration by (date)
[ Judicial arbitration completed on (date):

(5) Binding private :
arbitration Ej

[_ ] Private arbitration not yet scheduled

[ 1 Private arbitration scheduled for {date).

[} Agreed to compiete private arbitration by (date).
[ | Private arbitration completed on (date):

(6) Cther (specify): ]

("] ADR session nat yet scheduled

{__1 ADR session scheduled for {date):

[_] Agreed to complete ADR session by (date)-
["] ADR completed on (date):

EM-1101Rey Juiy 1 201 CASE MANAGEMENT STATEMENT

Page 3 of 5
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CM-110

[ DEFENDANT/RESPONDENT: West Bay Builders, et al RG 11587409

PLAINTIFF/PETITIONER; Alameda Unified School District CASE NUMBER:

11

12.

13.

14.

15.

16

Insurance

a. | Insurance carrier, if any, for party filing this statement (name):

b. Reservation of rights: [ d1Yes [ INo

c [ ] Coverage issues will significantly affect resclution of this case (explain):

Jurisdiction
Indicate any matters that may affect the court's jurisdiction or processing of this case and describe the status.

(1 Bankruptcy [_] Other (specify):
Status:

Related cases, consolidation, and cocrdination

a. [ ] There are companion, underlying, or related cases
(1) Name of case:
(2) Name of court:
(3) Case number:
{4) Status:

[ 1 Additional cases are des¢ribed in Attachment 13a
b. Amotionto [__] consolidate [ 1 cocrdinate will be filed by {name party).

Bifurcation
[ ] The party or parlies intend to file a motion for an order hifurcating, severing, or coordinating the following issues or causes of

action (specify moving party, tvpe of mofion, and reasons).

Other motions
The party or parties expect to fite the fiollowing motions before trial (specify moving party, type of motion, and issues).

Discovery
a. [ The party or parties have completed all discovery

b. The following discovery will be cornpleted by the date specified (describe all anticipated discovery).
Party Description Date

District Docwment Request/Interrogatories October 2012
Depositions December 2012

c. [_] The following discovery issues. including issues regarding the discovery of electronically stored information are
anticipated (specify}:

CM-110 [Rev July 3 2011) CASE MANAGEMENT STATEMENT

Page 4 of 5
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PLAINTIFF/PETITIONER: Alameda Unified School Disirict CASE NUMBER:
RG 11587409

CM-110

| DEFENDANT/RESPONDENT: West Bay Builders, et al.

17. Economic litigation

a [__] This is a limited civil case (i.e., the amount demanded is $25,000 or less) and the economic litigation procedures in Code
of Civil Procedure sections 90-98 will apply to this case

b. This is a limited civit case and a motion to withdraw the case from the economic litigation procedures or for additional
discovery will be filed (if checked, explain specifically why economic litigation procedures relating to discovery or trial
should not apply fo this case)

18 Other issues
[ 1 The party ar parties request that the following additional matters be considered or determined at the case management

conference (specify).

19 Meet and confer
a The parly or parties have met and conferred with all parties on all subjects required by rule 3 724 of the Califernia Rules

of Court (if not, explain).

b After meeting and conferring as required by rule 3 724 of the Califernia Rules of Court, the parties agree on the following
{specify):

20 Total number of pages attached (if any}. _

1 am completely familiar with this case and wil! be fully prepared to discuss the status of discovery and gl
as well as other issues raised by this statement, and will possess the authority to enter inio stipulatiop
the case management conference, including the written authority of the party where required

ernative dispute resolution,
et af the time of

Date: S_eptember 19, 2012

Kimble R. Cook 4

(TYPE OR PRINT NAME)

SiEsATURE OF FARTY OR ATTORNEY)

{TYPE OR PRINT NAME) ’ (SIGNATURE OF PARTY OR ATTORNEY}
[ 1 Additional signatures are attached.

CM-110 [Rev-July 1 2011) CASE MANAGEMENT STATEMENT 6 b 3 Pz Zs
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PROOF OF SERVICE
(CC.P. §§ 1013a and 2015.5)

I, I'essa Hicks, declare as follows:

I am employed in the County of Alameda, State of California. I am over the age of 18 yeats
and not a party to the within action. My business address is Orbach, Huff & Suarez LLP, One
Kaiser Plaza, Suite 1485, Qakland, California 94612.

On September 19, 2012, T served the foregoing document(s) desciibed as CASE
MANAGEMENT STATEMENT on the interested parties in this action.

Lisa M. Cappelluti Brian M. Junginger
Lotber Greenfield & Polito, LLP Meclneiney & Dillon, P.C.
150 Post Street, Suite 700 1999 Harrison Stieet, Suite 1700
San Francisco, CA 94108 Oakland, CA 94612-4700
Tele: 877-229-9300 Tele: 510-465-7100
: , Fax: 510-456-8556
Fax: 415-986-1172 Attorneys for Safeco Insurance Co. of

Attorneys for West Bay Builders, Inc. America

X BY MAIL: By placing a true and cormrect copy thereof enclosed in a sealed envelope
addressed as above, with postage theireon fully prepaid, in the U.S. Mail at Qakland,
California. I am “readily familiar” with the fitm’s practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on the same day with postage thereon fully prepaid 4t Oakland, California, in the
ordinary course of business. 1 am aware that on motion of the paity served, service is
presumed invalid if postal cancellation date or postage meter date is more than one (1) day
after date of deposit for mailing as stated in affidavit.

C BY ELECTRONIC MAIL [PDF]: I caused such document(s) to be sent by electronic mail
as a PDF attachmaent to the email addresses listed on the attached service list,

a BY FAX: I transmitted a true copy of said document(s) by facsimile machine this date fiom
telecopier number (510) 999-7918, and no error was reported Said fax transmission(s) wete
directed as indicated on the service list.

] BY OVERNIGHT COURIER: [ caused the above-referenced document(s) to be delivered
to Federal Express for delivery to the above address(es).

O BY PERSONAL SERVICE: I caused such envelope(s) to be delivered by hand to the above
addressee(s).

X (State) I declaie under penalty of perjury under the laws of the State of California that the
foregoing is frue and correct

0 (Federal) I declare that I am employed in the office of a member of the Bar of this Court, at
whose direction the service was made. 1 declare under penalty of perjury under the laws of
the State of California that the foregoing is true and correct

s
Executed on September 19, 2012, at Oakland, California Z M M

i

Tessa Hicks

I 6b3.25
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CGC-10-503396
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Attachment-B8 ogscipts/Magicos/meqispioa dil?APPNAME. .

Superior Court of California, County of San Francisco
Case Number: CGC-10-503396

Title: WEST BAY BUILDERS, INC VS CITY AND COUNTY OF SAN FRANCISCO etal "

Cause of Action: CONTRACT/WARRANTY
Generated: Sep-28-2012 3:52 pm PST

Register of Actions Parties Attomevs Calendar

Documents

Payments

Register of Actlons

Date Range: First Date }Sep-09-2010 Last Date ISep 28-2012 (Dates must be entered as MMM-DD-YYYY)

Descending Date Sequence  {ALLFILNGTYPES

| e

Proceedmngs

{FEB-02-2011

CASE MANAGEMENT CONFERENCE OF FEB-10-2011 TS OFF CAI ENDAR MATTER
CONSOLIDATED WITH LEAD CASE # 477790. TRIAL OCT. 3, 2011 @ 9:30AM DEPT. 501.

f[JAN-27-201 !

IORDER OVERRULING DEMURRER |

|DEC-16-2010

JCONSOLIDATE FILED BY DEFENDANT CITY AND COUNTY OF SAN FRANCISCO

NOTICE OF ENTRY OF ORDER/NOTICE OF RULING FILED RE: MOTION TO

[DEC-08-2010

1CGC-09-490551, CGC-09-484299, CGC-10-503396 WITH CASE CGC 08-477790, ORDER;

ORDER TO CONSOLIDATE ACTIONS OF CASE(S) CGC-09-495321, CGC-09-4892535,

ALL FURTHER ENTRIES UNDER CASE CGC-08-477790

View

|DEC-03-2010

[M[NI MINUTES FOR DEC—O3—2010 9: 30 AM I

4DEC-03-2010

CHARLOTTE WALTER WOOLARD, REPORTER: KENT GUBBINE, CSR #5797

LAW AND MOTION 302 DEFENDANT CH'Y AND COUNTY OF SANF RANCISCO S
DEMURRER TO WEST BAY'S COMPLAINT; OR IN THE ALTERNATIVE, REQUEST FOR
STAY. DEMURRER IS OVERRULED, 10 DAYS LEAVE TO ANSWER. THE COURT DENIES
JUDICIAL:NOTICE OF 4,/23/08 LETTER. THE COURI STRUCK THE FOLLOWING PORTION
OF THE TENTATIVE RULING: "REQUESI FOR STAY DENIED" AS BEING MOOT JUDGE:

NOV-16-2010

MINI MINUTES FOR NOV 16-2010 9:30 AM

INOV-16-2010

. LAW AND MOTION 302, DEFENDANT CITY AND COUNTY OF SAN FRANCISCO'S

DEMURRER TO WEST BAY'S COMPLAINT; OR IN THE ALTERNATIVE, REQUEST FOR :
STAY IS CONTINUED TO DEC-03-2010 AT 9:30 A M. IN DEPT. 302 ON THE COURI'S OWN
MOTION OPPOSING PARTY TO PROVIDE COURTESY COPIES OF ITS PAPERS TO :
DEPARTMENT 302. LOCAL RULE 2.6 B JUDGE: PAUL H ALVARADO; REPORTER:
CANDACE YOUNT, CSR #2737

[NOV-08-2010

AFRANCISCO

REPLY IN SUPPORT OF DEMURRER TO WEST BAY'S COMPLAINT; OR IN THE
ALTERNATIVE, REQUEST FOR STAY FITED BY DEFENDANT CITY AND COUNTY OF SAN

NOV-02-2010

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPP OF OPPOSITION TO DEFT'S
DEMURRER 10 COMPLT FILED BY PLAINTIFF WEST BAY BUILDERS, INC.

OBIECTIONS TO DEFT'S REQ FOR JTUDICIAT NOTC IN SUPP OF DEMURRER; POS FlI_ED ;
BY PLAINTIFF WEST BAY BUILDERS, INC. :

10CT-15-2010

NOTICE AND DEMURRER TO WEST BAY'S COMPLAINT; OR IN THE ALTERNATIVE,
REQUEST FOR STAY; REQUEST FOR JUDICIAL NOTICE, PROOF OF SERVICE, POINTS
AND AUTHORITIES FILED BY DEFENDANT CITY AND COUNTY OF SAN FRANCISCO
HEARING SET FOR NOV-16-2010 AT 09:30 AM IN DEPT 302

SEP-22-2010

_ COUNTY OF SAN FRANCISCO

SUMMONS ON COMPLAINT FILED BY PLAINTIFF WEST BAY BUILDERS, INC. SERVED
SEP-17-2010, SUBSTITUTE SERVICE ON NATURAL PERSON ON DEFENDANT CITY AND

<
o |
=

|

SEP-09.2010

gNOTICE TO PLAINTIFF

|
(3
<

4SEP-09-2010

_1ON NOV-08-2010 CASE MANAGEMENT STATEMENT DUE ON JAN-26-2011

CONTRACT/WARRANTY, COMPLAINT FILED BY PIAINTIFF WEST BAY BUILDERS, INC.
AS TO DEFENDANT CITY AND COUNTY OF SAN FRANCISCO DOES 1 10 5, INCLUSIVE
SUMMONS ISSUED, JUDICIAL COUNCIL CIVIL CASE COVER SHEET FILED CASE
MANAGEMENT CONFERENCE SCHEDULED FOR FEB-10-2011 PROOF OF SERVICE DUE

ot
]
=

{37000

Munine 4 Lovie Wowd. Ree. Conder

6b3.26
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ARSI HmER

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Document Scanning Lead Sheet
Sep-09-201¢ 1:25 pm

Case Number: CGC-10-503396
Filing Date: Sep-09-2010 1:21
Juke Box: 001 Image: 02965518
COMPLAINT

WEST BAY BUILDERS, INC. VS. CITY AND COUNTY OF SAN FRANCISCO et al

001C02965518

instructions:
Please place this sheet on top of the document to be scanned.
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9‘9._'7\_ ’ first legal 415620 .23t
Wk SUM-190
SUMMONS (SOL'C SARA £50 DE LA CORTE)
(CITACION JUDICIAL)

NOTICE TO DEFENDANT:

(AVISO AL DEMANDADO):
CITY AND COUNTY OF SAN FRANCISCO and DOES 1-5, inclusive,

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO El. DEMANDANTE):
WEST BAY BUILDERS, INC.

NOTICE? You have been sued. The courl may decide against you without your baing heard unless you respond within 30 days Read the information

below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file 4 written respanse at this court and have a copy
served o the plaintiff A letier or phone call will not protect you. Your writfen respense must be in proper legal form i you want the court to hear your
case. There may be a court form thaf you can use for your response. You can find these court forms and mere information a! the California Courts
Cnline Self-Help Center (www.courtinfo. ca gov/selfhelp), your county law fibrary, or the courthouse nearest you. if you cannot pay the fiing fee, ask
the court clerk for a fee walver form. If you do not file Your response on {ime, you may lose the case by default and yourwages money, and praperty
may be taken without further waming from the court.

There are oiher lagal requirements. You may want to calf an atiorney right away. If you do nol know an alferney, you may want 1o call en attomey
referral service. If you cannot afferg an aftorney, you may be eligible far frea le i

these nonprofit groups at tha California La
(www courtinfo.ca.gov/seiftielp), or by contacling your lccal cour or county bar associatian. NOTE;: The court has a staiutory Uen for waived fess and

costs on any settiement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid befora the court wilt dismiss the case
FAVISO! Lo han demendado. Si nio responde deniro da 30 dfas, fa corte puede decidir an su contra sin esctichar su version Lea fa informacién a

conlinuacidn,
Tiene 30 DIAS DE CALENDARIO después da que le entreguen esta citacion ¥ papeles legales para presentar una respuesta por escrito en esfa
ndante. Una carfa o una flamads felsfdnica na lo protegen. Su respuesta por escrilo tiane que estar

corte y hacer que se entregue une copia al dema,
f Su caso en la corte Es pasibie que haya un formulario que usted pueda usar para su respuesta

el
—
=
<>

que le quede més cerca. SF no pusds pagarla cuola de presentacién, pida al secretario de la corfe
Spuesta @ tiempo, puede perder ef caso por incumplimiento y ia corte le

Diblioleca da leyes de su condado o sn Ja corfe
que fe d¢ um formuiario de exencidn de pago de cuotas Sino presema su re.

podré quitar su sueido, dinera y bienes sin més advertencia,
Hay olros requisifos legales. Es recomendabia que Hlame a un abogado inmadiatamente. 57 no conoce a un abogado, puade famar a un servicia de

remjsidn a abogados. S/ no puede pegar a un shogado, es posible qus cumpla con los requisitcs para oblener senvcios legafes gretuitos de un
programa de servicics legales sin fines de lirero, Puede enconirar eslos grupas sin fines de lucro en ef sitio web de California Legal Services,
yuda de fas Cortes de Caiifornia, fwww sucorte ca.gov) o ponidndose en contacto con ia corte o e!

(www.lawhelpcalifornia org}, 8n ! Centro de A
calegio de abogadas locales. AVISQ: Por sy, Ia corte iens derecho @ reclamar fas cuolas y los costos exenfos por imponer un gravamen scbre
cualquier rgcuperacion de 810,000 & mds da valor recibida madfante un acuerda o una concesion de arbifraja en un caso de derecho civil Tiene que

pagar ef gravemen ds la corte antes de que la corle pueda dasechar ef caso

The name and address of the court is: Cﬁie ;ﬂ;g:.} O _ 5 U 3 3 9 6 J

£l nombre y direcsidn de la corle es);
UPERIGR COURT OF CATIFORNIA, COUNTY OF SAN
FRANCISCO

400 McAllister Street, San Francisco, CA 94102
The name, address, and telephone number of piaintiffs attorney, or plaintiff withaut an attorney, is:

(Ef nombre, fa direccidn y &l ntimero de teléfono del abogado del damandants, o de! demandante que no fiene abogado, es):
Fax No : (510) 465-8556

Timothy L. McInerney/Brian M. Junginger (Bar # | 24807/2474 70)
Mctnerney & Ditlon, P.C, 1999 Harrison Street, Suite 1700, Qakiand, CA w Phone No.: (510) 465-7100

s A'—SEP d gZﬁIU ClFRK NETHE rorine Clegkrtiy

pL

(Fecha) {Becretana
(For proof of service of this sumimons, use Praof of Service of Summnd I el ]
{Para pruebg de ﬁrﬁmga de esta citetitn use & formutario Proof of § 2ofR B WLCSADF L ] NAVARRO
— SOLYWAY NOTICE TO THE PERSON SERVED: Yoi ard 38rvad
(SEAH 1 L] as an individual defendant. .
2 ("] as the person sued under the fictitious name/bf {speciiy, L/
'.‘ (] on behaif of {specily):
under: [_] cCP 416.10 {corporation} (] CCP 41660 {minor)
(1] ccr41620 {defunct corporation) (1 CCP 416 70 {canservatee)
[] CCP 416 40 {asscciation or partnership) GCP 416 90 (authorized person}
[ other (specify):
4. [__] by personal delivery on (date); 3
Pags 1 o
£ Mand. & af Civit P, 2.20,
e SUMHONS o e Gy
LexisNexis® Auiomated Californiu Fuddicial Counch Forpes

SUM-100 (Rev July 1 2009)
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McInsmey & Dillon, PC.

1999 Harrison Street, Suite 1700

Oakland, CA 94612-4700
TELEPHONE NO: (510) 465-7100 Faxno:(510) 455-8556

ATTORNEY FOR (Name): West Bay Builders, Inc., Plaintiff

- oun?irg?%" U!f_ca tfomiz

— |
< SUPERIOR COURT OF CALIFORNIA, COUNTY oF SAN FRANCISCO A Francisco
sTreeTADORESS: 4000 McAllister Street il
z MAILING ADDRESS: SEP O Q ‘u la
—— cirvanozie cons San Francisco 94102 Fa ipe
c BRANGH NAME. B.PCLEHK OF “15 pURT
| CASE NAME: ' . ) i ) — . '
m West Bay Builders, Inc. v, City and County of San Francisco and DOES 1-5, inclysive, Deputy Clark ™
sy | __CIVIL CASE COVER SHEET Complex Gase Designation (1 G*T"*™ 0 . 503 39 6
€59 (X7 unlimited L] Limitea . [T Joinder )
{Amount (Amount Counter Joinder F o —
demanded demanded is Filed with first appearance by defendant
exceeds $25,000) 525,000 or less) (Cal. Rules of Court, rule 3.402) DEPT:

ftems 1-6 below must be complsted (see instructions on page 2).

1. Check one box below for the case type that best describes this case:
Autg Tort Contract

Auto {22} Breach of contractwarranty (08)

Uninsured motorist (45) Rule 2 740 collections {09)
Other PVPDAWD {Personal InjuryiProperty Other coliectfons (09)
Damage/Wrongful Death} Tort Insurance coverage (18)

Asbestos (04} Other contract (37}

Product liability (24) Real Property

Medical malpractice (45) Eminent domain/Inverse

Other P/PDAVD (23) condemnation {14)
Non-PifPD/WD (Other) Tort Wrangiul evictlon (33)

Business tort/unfalr business practice {07) L1 other real property (26)
Unlawful Detainer

L]

U000

Civil rights (08)
Defamation {13) Commerciat {31)
Fraud (16} Residential (32)

Drugs {38}
Judiclal Review
Asset forfelture (05)
Petition re: arbitration award (11}

Intellectual property (19}
Profasslonal negligence {25)
Othes nen-PUPDAND tort (35)

00000

Eﬁ oymant Other potilion (nof specified ahove) i43)
Wrongful termination (38) Writ of mandate {02)
Other employment (15} [ 1 other udiciat review 35

Provisionally Compiex Givil Litigation
(Cal. Rules of Court, rules 3.400-3.403)

Enforcement of Judgment

Miscellaneous Civil Complaint
1 ricoey

Miscellaneous Givif Patition

AnlitrustTrade regulation (03)
Construction defect {10}
Mass tort (40)

Securities litigation (28)
Environmental/Toxi¢ tort (30)

insurance coverage claims arising from the
above listed provisianally complex case
fypes (41)

Enforcement of judgment (20)

Other complaint {not specified above) (42)

Partnership and comarate governance {21)

-2 Thiscase L_Jis EQ Isnot  complex under rute 3 400 of the California Rules o
factors requiring exceptional judicial management:
a. Large number of separately represented parties
b (] Extensive motion practice raising difficul or novel
issues that will be time-consuming to resolve
¢ [ Substantial amount of documentary evidence

Remedies sought fcheck all that apply) al X l monetary b F_j nonmonetary,;

Number of causes of action (speeif}: ONE ( D

Thiscase [ _Jis isnot  aclass action suit.
If there are any known related cases, file and serve a notice of related case. {You

¢l ] Large number of w

in other counties, s
f

F O AW

Date: September 9, 2010

declaratory or injunctive refief

mapse frm CM-015.)
7 — .
— —;/7-

T Court If the case is complex, mark the

itnesses

e. L coordination with related actions pending in one or more courts

tates, or countries, or in a federal court

Substantial postfudgment judiciaf supervisian

e [ Ipunitive

o
Brian M. Junginger ) /i“
/

{TYPE OR PRINT NAME)

(SIGHAFURE OFDATYY DR ATLOREIEY FOR PARTY]

NOTICE
» Plaintiff must file this cover sheet with the first paper filed in the action or proce
under the Probate Code, Family Code, or Welfare and Institutions Code}. {Cai’Rules cf

in sancfions, . ) .
* File this cover sheet in addition to any cover sheet required by local court rule.

* If this case is complex under rule 3.400 et seq. of the Galifornia Rules of Court, you mus
other parties fo the action or proceeding.

* Unless this is a collections case under rule 3,740 or a complex case, this cover sheet will be used far statistical purposes only, rota
2ge 1.0f2)

—~

cept smﬁaims cases or cases filed
Court, rule 3 220} Failure to file may resclt

t serve a copy of this cover sheet on all

Form Aduptad for Mandatary Use CIVIL CASE COVER SHEET

Judicial Counelt of Caiifornir
CM-OI0 [Rev fuly 1 2007)

Cal Rules of Cout, niles 230, 3.2 03,
Cai Slandards of Judicia) [N sgﬁg
3
LexisNexis® dutomated California Judicial Council Forms

O
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Teo Plaintiffs and Others Filing First Papers. If y

first legal

complete and file, along with your first paper, the Civil Case Cover Sheef contained on

statistics about the types and numbers of cases filed. You mus?
one box for the case {ype that best describes the case.

check the more specific one. if the case has multiple ca
To assist you in completing the sheet, examples of the
sheet must be filed only with your initial paper, Fallure to file a cover sheet with the fi
its counsel, or both to sanctions under rules 2 30 and 3 220 of the California Rules of

To Partles in Rule 3.740 Coilections Cases. A “collections case"
owed in a sum stated to be certain that is not more than $25,000, excl
which property, services, or money was acquired on credit. A collections case does not incl
damages, (2) punilive damages, {3) recovery of
attachment. The identification of a case as a rule 3.740 collections case on this form means ihat
time-for-service requirements and case management rules, unless a defendant fies a responsive
case will be subject o the requirements for service and obtaining a judgment in rule 3 740.

To Parties in Complex Cases, In complex cases only,
case Is complex If a plaintiff believes ihe case is comple
completing the appropriate boxes in items 1 and 2. if a pl
complaint on all parties to the action. A defendant may
plaintiff's designation, a counter-designation that fhe case

the case is complex.

Auto Tort
Auto (22}-Personal Injury/Properly
Damage/Mrongful Death
Uninsured Moterist (45) {if the
case involves an uninsured
motorist ctaim subject to
arbitration, check this ftem
instead of Aufo}
Other PYPD/WD (Persenal Injury/
Property Damage/Wrongful Death}
Tort

Asbestos (04)

Asbastos Properly Damage
Asbestos Personal Injury/
Wrongful Deaih

Product Liability {(not asbastos or
loxic/environmental) (24)

Medical Malpractice (45)

Medical Malpractice-
Physicians & Surgeons

Other Professional Health Care
Malpractice

Other PI/PDAMD (23}

Premises Liabifily {e.g slip
and fall}

Intantional Bedily Injury/PDAND
(e.g., assauit, vandalism}

Intentional inflicticn af
Emotional Distress

Negligent Infliction of
Emofional Distress

Cther PIPD/AWD

Nen-PUPDMWD (Gther) Tort

8usiness TortUnfair Business
Practice (07)

Civll Righis (& g , discrimination
false arrest) (not civif
harassment) (08}

Defamation (e.g. slander, libel}

(13)

Fraud {16}

Intellectual Property {19)

Professional Negligence {25}
Legal Malpractice
Other Professional Malpractice

{rot medical or legal)

Other Non-PIIPDAVD Tart £35)

Employment
Wrangful Termination (35}
Cther Emplayment (15)

CASE TYPES AND EXAMPLES
Contract
Breach of ContractWarranty {06)
Breach of Rentai/Lease
Contract (not untawfuf detainer
or wrongfurl eviction)
ContractWarranty Breach—Seller
Plaintift (nat fraud or negligenca)
Negligant Breach of Contract/
Warranty
Cther Breach of ContractWarranty
Collections (e.g., money owed, open
book accounts} {09)
Collection Case--Saller Plaintiff
Other Promissary Note/Ceilections
Case
Insurance Coverage (no! provisionally
complex) (18)
Auto Subrogation
Other Coverage

Other Coniract {37)
Contractual Fraud
Qther Contract Dispute

Real Property

Eminent Domain/lnverse
Condemnation (14}

Wrongful Eviction (33)

Other Real Praperty (e g., qule! title) (26)
Writ of Possession of Real Proparty
Mortgage Foreclosyre
Quiet Title
Other Real Proparty (nat eminent
domain, landlordftenant. or
foreciosure)

Unlawfui Detainer

Commergial {31}

Residential (32}

Drugs (38} {if the case involves illegal
drugs, check fhis item' ciherwise,
roport as Commercial or Residential)

Judicial Review

Asset Forfeiture (05)

Petition Re: Arbitration Award (11)

Wit of Mandate {02}
Writ-Administrative Mandamus
Writ-Mandamus on Limited Court

Case Maiter
Writ--Cther Limited Courl Case
Review

Other Judicial Review (39)

Review of Health Officer Ordar
Notice of Appeal-Labor
Commmissioner Appeals

415626 of
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INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET

ou are filing a first paper {for example, a comptaint) in a civil case, you must
page 1. This information will be used to compile
compiete items 1 through 6 on the sheet In item 1, you must check
if the case fits both a general and a more specific type of case listed in item 1 s
uses of aclion, check the box that best indicates the primary cause of action
cases that belong under each case type in item 1 are provided below A cover
rst paper filed in a civil case may subject a parly
Court.

under rule 3 740 is defined as an action for recovery of money
usive of interest and attomey's fees, ansing from a transaction in
ude an action seeking the following: (1) jort

real property, {4} recaovery of personal property, or (6} a prejudgment wni of

it will be exempt from the general
pleading A rule 3.740 collections

parties must also use the Givil Case Cover Sheet to designate whether the
x under rule 3 40G of the Califomia Rules of Court, this must be indicated by
aintiff designates a case as compiex, the cover sheet must be served with the
file and serve no later than the time of its first appearance a joinder in the
is not complex, ar, if the plaintiff has mads no designation, a designation that

Provislonally Complaex Clvit Litigation {Cal.
Rules of Court Rules 3.400-3.403)

AntitrustTrade Regulation (03)
Construction Defect {10)
Claims [nvolving Mass Tort (40)
Securities Litigation (28)
EnvironmentalTaxic Tori (30)
Insurance Coverage Claims
{arising from provisionafly complex
casa type listed above) {(41)
Enforcement of Judgment
Enforcement of judgment (20)
Absfract of Judgment (Out of
County)
Coniession of Judgment {non-
domestic relations)
Sister State Judgment
Administrative Agency Award
fnot unpaid taxes)
Petition/Cerlification of Entry of
Judgment on Unpaid Taxes
QOther Enforcement of Judgment
Case

Miscellaneous Civil Complaint
RICQ(27)
Otiher Complaint (not specified
abova) (42)
Declaratory Refief Qniy
Injunctive Reiief Only (ron-
harassment)
Mecharics Lian
Other Commerctal Compiaint
Case (non-tort/non-complex)
Other Civil Complaint
{ron-tort/nan-complax)
Miscelfaneous Civil Patition
Parrership and Corporate
Governance (21)
Qther Petition {riof specified
above] (43)
Civil Harassmeni
Workplace Violence
Elder/Dependent Adult
Abuse
Election Contest
Petition for Name Change
Petition for Refief From Late
Claim
Other Civil Pelition

CM-010 [Rev. July 1 2007}

CIVIL CASE COVER SHEET
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LexisNexis® Automaied California fmﬂe b{3 Fﬁo
n



CRIGINAL

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

—.Attachment B3

v /
9-£ i first legal 4156, Y|
9 ,h..\ .
o

"

Timothy L. Mclnerney, SBN 124807 - ‘.Q{copstﬁnmﬁ
Brian M Junginger, SBN 247470 ‘i O
Meclnerney & Dillon, P C.

1999 Harrison Street, Suite 1700
Oakland, California 94612-3610
Telephone: (510) 465-7100
Facsimile: (510) 465-8556

Attorneys for Plaintiff
West Bay Builders, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA,

FOR THE COUNTY OF SAN FRANCISCO - UNLIMITED JURISDICTION

Case No. CGC—]O-503396

WEST BAY BUILDERS, INC.

ot N

Plaintiff, WEST BAY BUILDERS, INC.’S
COMPLAINT FOR BREACH OF
V. CONTRACT AGAINST THE CITY
AND COUNTY OF SAN FRANCISCO
CITY AND COUNTY OF SAN

FRANCISCO and DOES 1-5, inclusive,

Defendanis

N e et et e e N Mg St

Plaintiff WEST BAY BUILDERS, INC. complains against Defendants CITY AND
COUNTY OF SAN FRANCISCO and DOES 1 through S, inclusive, (all named and DOE
defendants are collectively, the “DEFENDANTS™) and alleges as follows;

1 WEST BAY BUILDERS, INC (*West Bay Builders™) is, and at all times
televant herein was, a California corporation with its principal place of business in Novato,
California, West Bay Builders is a licensed contractor by the State of California to perform all

acts alleged herein.
2. West Bay Builders is informed and believes and thereon alieges that the CITY

AND COUNTY OF SAN FRANCISCQ is, and at all relevant times was, a local public entity

under the laws of the State of California.

3. West Bay Builders is ignoiant of the true names and capacities of the individuals,

corporations and entities sued hetein as DOES 1 through 5, inclusive, and therefore sues such

West Bay Builders Complaint PAGE [
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defendants by fictitious names pursuant to Code of Civil Procedure Section 474, When West
Bay Builders learns the true names and capacities of the defendants sued herein as DOES 1
through 5, West Bay Builders will seek leave to amend this Complaint accordingly. West Bay
Builders is informed and believes and thereon alleges that each of the fictitiously named
defendants is responsible in some manner for the occurrences, obligations or damages alleged in
this Complaint.

4 West Bay Builders is informed and believes and thereon alleges that each of the
DEFENDANTS were an employee, agent, servant, principal, or alter ego of each of the other
DEFENDANTS, and was acting in that capacity and with the consent, permission and

knowledge of each of the other DEFENDANTS.
5. On or about September 8, 2005, West Bay Builders entered into a written

contact, including relevant plans and specifications, with the DEFENDANTS (the “Prime
Contract”) under which West Bay Builders, as prime contractor, agreed to provide labor,
services and materials necessaty to complete the public work of construction known as the
Minnie and Lovie Ward Recreation Center and Ocean View Park (the “Project”™) for the CITY
AND COUNTY OF SAN FRANCISCO. Said prime contract contains, among other things,
general conditions, special conditions, supplemental conditions, drawings, specifications, and
addenda that are too voluminous for convenient attachment to this complaint. West Bay

Builders incorporates said contract into this complaint by reference.

FIRST CAUSE OF ACTION
(Breach of Contract- Against DEFENDANTS and Doces 1-5, inclusive)

6 West Bay Builders incorporates by reference paragraphs 1 thiough 5, inclusive,

of this complaint, and fully realleges and incorporates those paragraphs herein by this reference.

7 The contract between West Bay Builders and the DEFENDANTS contains
certainl express and implied tetms, covenants and conditions, and provides among other things: a
duty of good faith and fair dealing; neither party to the Prime Contract would act in any manner
ot in any way hinder the performance of the other; a warranty of plans and specifications; that

the DEFENDANTS would properly conduct, coordinate and supervise its work under the Prime

6b

3.32

West Bay Builders Complaint, PAGE 2



Attachment B3

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

; .
-4 first legat 4356{ 3
,.-3-.‘

- >

Contract; that the DEFENDANTS would diligently prosecute its obligations under the Prime
Contract.

8. West Bay Builders has performed all conditions, covenants, obligations and
promises required on its part to be performed, or the same have becn waived, excused or

prevented by the DEFENDANTS
9. Within the last four years, the DEFENDANTS have breached the Prime Contract

as set forth below;
a The DEFENDANTS breached the tmplied covenant of good faith and fair

dealing contained in the Prime Contrac;

b. the DEFENDANTS failed, neglected and refused to properly and timely
pay for the work performed by West Bay Builders under the Prime Contract;

c the DEFENDANTS provided defective plans and specifications;

d. the DEFENDANTS failed and neglected to respond propetly and timety

to requests, submittals and claims;

€ the DEFENDANTS failed to provide time extensions even though the

DEFENDANTS prevented work; delayed and interfered with work and made numerous design
changes to the Project;
f the DEFENDANTS failed to disclese differing site conditions;
g the DEFENDANTS demanded extra, changed and additional wotk and
refused and failed to pay therefor.
10. On or about February 18, 2010, West Bay Builders filed a claim pursuant to

Government Code section 900 et seq
11. On or about Maich 15, 2010, the DEFENDANTS denied West Bay Builders

claim.
12 As a proximate result of the DEFENDANTS’ breaches, West Bay Builders has

been damaged in an amount in excess of $2 2 million and is entitled to the penalties presctibed
by law tor late payments by the DEFENDANTS and nonpayment by the DEFENDANTS. West

Bay Builders will establish at trial, according to proof, the precise amount of such damages.

Wast Bay Builders' Complaint .. PAGE 3
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13, West Bay Builders alleges on information and belief that Does 1 through 5,
inclusive, were agents, employees, representatives, subcontractors, matetials suppliers,
affiliated, successor or predecessor entities of the CITY AND COUNTY OF SAN
FRANCISCO and were in some manner responsible for and/or contributed to DEFENDANTS
acts or omissions giving tise to DEFENDANTS’ breach of the Prime Contract,

PRAYER
WHEREFORE, defendant West Bay Builders prays for judgment, as follows:

1 For damages in a tota! amount currently estimated to be in excess of $2,200,000

against the DEFENDANTS, subject to proof at trial;

2. For statutory prompt payment and retention payment penalties;

3. For interest, including pre-judgment interest, at a rate and for a time allowed by
law;

4, For attomneys’ fees and costs to the extent allowed by contract or law:

5. For such other and further telief as the court deems just and proper.
Dated: September ] , 2010 Mclnerney & Dillon, P.C.

B_y: %i - 2/,/"
eBrian M. J

Attorne HIT

West Bdy Builders, Inc.

West Bay Builders’ Complaint.. PAGE 4
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FILE NO. 110692 ORDINANCE NO_.%{ ..“

[Settlement of Lawsuit - West Bay Builders, Inc. - $900,000]

Ordinance authorizing settlement of the lawsuit entitled West Bay Builders, Inc. v. City
and County of San Francisco, San Francisco Superior Court Case No. CGC-10-503366,
arising from a breach of contract dispute regarding Contract No. 6159!\ for
construction of a new Recreation and Park Department (RPD) facility known as the
Minnie and Lovie Ward Recreation Center and Ocean View Park, for which West Bay
Builders, Inc. (West Bay) served as the prime contractor, calling for the RPD to retain
$900,000 from the contract balance and including other material terms of said
settlement.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The City Attorney is hereby authorized to settle the action entitled West Bay
Builders, Inc. v. City and County of San Francisco, San Francisco Superior Court Case No.
CGC-10-503366, on the following terms: | |

e RPD will retain $900,000 in contract balance and retention funds and release
remaining contract sums subject to the satisfactory resolution of pending stop

notices;

o West Bay will replace all defective heat reflectors and/or ballasts in the

RN RN NN N N
o R W N~ © [Vs]

Gymnasium lights;

¢ The City reserves all rights to pursue claims against West Bay for, and West Bay
shall retain responsibility for, latent defects;

e All express and implied warranties under the contract which are not yet
expended shall remain in full force and effect;

o All parties will execute a mutual release;

Office of the City Attomey

BOARD OF SUPERVISORS Page
6b3:85
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« All parties will execute and file dismissals of all claims with prejudice; and

2
3 ¢ All parties will bear their own fees and costs.
4
APPROVED AS TO FORM AND RECOMMENDED:
5 | RECOMMENDED:
6 S SAN FRANCISCO RECREATION AND
. 8%Ngtl[or%é];ERRERA PARK DEPARTMENT
8 | See File for Signature See File for Signature
LOUISE S. SIMPSON Philip A. Ginsburg, General Manager
9 -
Deputy City Attorney San Francisco Recreation and Park
10 Department
" | rUNDS AVAILABLE: APPROVED:
12
43 | Signature Not Required See File for Signature
BEN ROSENFIELD Secretary, Recreation and Park Commission
14 | Controller
15
16
17
18
16
20
21
22
23
24
25

Office of the City Attorney
BOARD OF SUPERVISORS
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City and County of San Francisco City Hall
. 1 Dr. Carlton B. Geodlett Place
Tails San Francisco, CA 64102-46%9
Ordinance
File Number: 110692 Date Passed: October 04, 2011

Ordinance authorizing setlement of the lawsuit entitled West Bay Builders, Inc. v. City and County of
San Francisco, San Francisco Superior Court Case No. CGC-10-503366, arising from a breach of
coniract dispute regarding Contract No. 6159A for construction of a new Recreation and Park
Department (RPD) facility known as the Minnie and Lovie Ward Recreation Center and Ocean View
Park, for which West Bay Builders, Inc., served as the prime contractor, calling for the RPD to retain
$900,000 from the coniract balance and including other material terms of said settlement.

September 15, 2011 Rules Committee - RECOMMENDED

September 27, 2611 Board of Supervisors - PASSED, ON FIRST READING

Ayes: 11 - Avajos, Campos, Chiu, Chu, Cohen, Elsbernd, Farrell, Kim, Mar,
Mirkarimi and Wiener

October 04, 2011 Board of Supervisors - FINALLY PASSED

Ayes: 11 - Avalos, Campos, Chiu, Chu, Cohen, Elskernd, Farreli, Kim, Mar,
Mirkarimi and Wiener

File No. 110692 I hereby certify that the foregoing
Ordinance was FINALLY PASSED on
10/4/2011 by the Board of Supervisors of the
City and County of San Francisco.

Aot Cag,dte

— fa-Catvitlo
Clerk of the Board
/? /f/f/
Mayor EdM Lee Date Approved
City and Courtty gf San Francisce . Page 2 Printed at 9:'.ij amt on 10°5/11

6b3.37
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Superior Court of California, County of San Francisco
Case Number: CGC-08-477790
Title: TOM'S METAL SPECIALISTS, INC VS, WEST BAY BUILDERS, INC et al
Cause of Action: CONTRACT/WARRANTY
Generated: Sep-28-2012 2:38 pm PST
Parties Attomevs Calendar Payments Documents

Register of Actions

Register of Actions
| LastDate ISep-zs 2012 (Dates must be entered as MMM-DD-YY YY)

Date Range: First Date [Jul-22-2008

Date

PI oceedmgs

Document |

Fee

IsEP-29-2011

JURY TRIAL SET FOR OCT-03-2011 VACATED. SEE NOTICE OF DISMISSAL ENTRY
7-22-11 FILED BY PLAINTIFF TOM'S METAL SPECIALIST,

[sEP-092011

“ITRIAL MOTION CALENDAR ON SEP-12-2011 IN DEPT. 501, MOTION IN LIMINE/TRIAL.
JUDGE R. QUIDACHAY, CLERK R. PASCUAL. NOT REPORTED IS OFF CALENDAR SEE
ROA. DISMISSAL FILED BY PLAINTIFF TOM'S METAL SPECIALIST 7-22-11.

=i
@
%

AUG-082011

" INOTICE OF SETTLEMENT FILED BY DEFENDANT WEST BAY BUII DERS, INC SAFECO

INSURANCE COMPANY OF AMERICA

3
2

flup2z20m

" INOTICE OF ENTRY OF DISMISSAL AND POS FILED BY PLAINTIEF TOM'S METAL
|SPECIALISTS, INC

TUL-192011

[DISMISSAL WITH PREJUDICE OF 15T AMENDED COMPLAINT AS TO PLAINTIFF TOMS
METAL SPECIALISTS, INC

<
[+]
=

~ [DISMISSAL WITH PREJUDICE OF CROSS COMPLAINT FILED BY WEST BAY BUILDERS,
{INC

JUN-14-2011

JRESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS, TO COMPEL
[PRODUCTION OF DOCUMEN IS AND REQUEST FOR SANCTIONS, OFF CALENDAR

LAW AND MOTION, 501, NOTICE OF MOTION AND MOTION TO CONiPEl- FURTHER

PURSUANT TO THE 6/13/11 LETTER FROM THE OFFICE OF THE CITY ATTORNEY RE

NOTICE OF SETTLEMENT, SUBJECT TO THE BOS APPROVAL. (QUIDACHAY-D301)

MAY-26-2011

" INOTICE OF STAY OF PROCEEDINGS REGARDING BANKRUPTCY FILED BY DEFENDANT

IMR CONTRACTOR CORPORATION (FROM CASE# 495321}

MAY-13-2011

[COUNTY OF SAN FRANCISCO

RE-NOTICE OF MOTION AND MOTION 1} TO COMPEL FURTHER RESPONSES TO
[REQUESTS FOR PRODUCTION OF DOCUMENTS, 2) TO COMPEL PRODUCTION OF
DOCUMENTS, AND 3) REQUEST FOR SANCTIONS FILED BY DEFENDANT CITY AND

MAY-12-2011

DOCUMENTS, TO COMPEL PRODUCTION OF DOCUMENTS AND REQUEST FOR

|501).

MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS FOR PRODUCTION OF

SANCTIONS CONTINUED PER STIPULATION OF COUNSEL FROM MAY-09-2011 TO
JUN-16-2011, 3:30 PM IN DEPT. 501 COUNSEL FOR PLAINTIFF TO SEND NOTICE (LAF

APR-21-2011

JCOURT TRIAL SET FOR APR-21-2011 CONTINUED TO MAY 09-2011 AT 3:30 PM IN 501. |

APR-21-2011

13:30 PMIN DEPT. 501.

MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS FOR PRODUCTION OF
DOCUMENTS, TO COMPEL PRODUCIION OF DOCUMENTS AND REQUEST FOR.
SANCTIONS CONTINUED FROM APR-21-2011 TO LAW AND MOTION AT MAY-09-2011,

JAPRTI201

" [TUDGMENT PURSUANT TO STIPULATION FENTERED UNDER CGC-09-484299

MAR-18-2011

CAW AND MOTION 501, NOTICE OF MOTION AND MOTION TO COMPEL FURTHER ||
RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS, TO COMPEL

PRODUCTION OF DOCUMENTS AND REQUEST FOR SANCTIONS CONTINUED FROM
APR-13-2011 TO LAW AND MOTION AT APR-21-2011, 3:00 PM IN DEPT. 501.

MAR-18-2011

|

COURT TRIAL SET FOR APR-13-2011 CONTINUED TO APR-21-2011 AT 3:00 PMIN 501.

HMAR-10-2011

LAW AND MOTION 501, MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS FOR.
PRODUCTION OF DOCUMENTS, TO COMPEL PRODUCTION OF DOCUMENTS AND
REQUEST FOR SANCIIONS CONIINUED FROM MAR-22-2011 TO TAW AND MOTION AT

1APR-13-2011, 3:00 PM IN DEPT. 501.

"~ {COURT TRIAL SET FOR MAR-22-2011 CONTINUED TO APR-13-2011 AT 3:00 PMIN 501,

JUDGE R. QUIDACHAY, CLERK R. PASCUAL.

IMAR-03-2011

LAW AND MOTION 501, NOTICE OF MOTION AND MOTION TO COMPEL FURTHER
RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS, TO COMPEL
PRODUCTION OF DOCUMENTS AND REQUEST FOR SANCTIONS CONTINUED FROM

- IMAR-03-2011 IO LAW AND MOTION AT MAR-22-2014, 3:00 PMIN DEPT. 501

'6b3.38

9/28/2012 2:48 PM



CGC-08-477790

. Attachment B3 "

org/Scripts/Magic94/mgr q1sp194 dll

IMAR-03-2011

COURT TRIAL SET FOR Mr.e-03-2011 CONTINUED TO MAR-22-2011 AT 3:00 Pha .« 501
JUDGE R. QUIDACHAY, CLERK R. PASCUAL, REPORTER R. BALIAN.

J |

[FEB23-2011

+TO BE RELIEVED AS COUNSEL (FOR PLAINTIFF CALHOUN BROTHERS GRADING &

LAW AND MOTION 302, DAVID G. BICKNELL, ESQ. OF BICKNELL LAW OFFICE' MOTION !

PAVING, INC.) IS OFF CALENDAR. CASE SINGLY ASSIGNED TO JUDGE QUIDACHAY.
MOVING PARTY TO MAKE MOTION IN THAT DEPARTMENT. JUDGE: LORETTA M.
GIORGI, REPORTER: KARLA ELLIS-DAVIS, CSR #12998

(FEB-23-2011

fMJNI -MINUTES FOR FEB-23-2011 9:30 AM FOR DEPT 302

{fFEB-23-2011

SUBSTITUTION OF ATTORNEY: ZINK, TREVOR SUBST}.TUI'ED FOR BICKNELL DAVID G |
AS ATTORNEY FOR CALHOUN BROTHERS GRADING & PAVING INC A CATIFORNIA

CORPORATION

[FEB-18-2011

NOTICE OF ATTORNEY'S LIEN FILED BY PLAINTIFF CALHOUN BROTHERS GRADING & |
PAVING INC A CALIFORNIA CORPORATION

dFEB-17-2011

10 MOTION (1) TO COMPEL FURTHER RESPONSES TO REQUEST FOR PRODUCTION OF
DOCUMENTS, (2) TO COMPEL PRODUCTION OF DOCUMENTS, AND (3) REQUEST FOR

PROOF OF SERVICE OF OPPOSTTION AND DECLARATIONS TN SUPPORT OF OPPOSITIO

SANCTIONS FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE
COMPANY OF AMERICA

{[FEB-17-2011

DECLARATION OF JOE HASS IN SUPPORT OF OPPOSITION TO MOTION (1) TO COMPEL
FURTHER RESPONSES TO REQUEST FOR PRODUCTION OF DOCUMENTS, (2) TO

COMPEL PRODUCTION OF DOCUMENTS, AND (3} REQUEST FOR SANCTIONS FILED BY
DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA

{FEB-17-2011

"~ IDECLARATION OF BRIAN M. JUNGINGER IN SUPPORT OF OPPOSITION TO MOTION (1)
|TO COMPEL FURTHER RESPONSES TO REQUEST FOR PRODUCTION OF DOCUMENTS,
1(2) TO COMPEL PRODUCTION OF DOCUMENTS, AND (3) REQUEST FOR SANCTIONS

|AMERICA

FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF

FEB-17-2011

IREQUEST FOR SANCTIONS FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO

OPPOSITION TO MOTION (1) TO COMPEL FURTHER RESPONSES TO REQUEST FOR |

PRODUCTION OF DOCUMENTS, (2) TO COMPEL PRODUCTION OF DOCUMENTS, AND (3)

INSURANCE COMPANY OF AMERICA

FEB-102011

"~ INOTICE OF SURMISSION ON THE PLEADINGS RE MOTION TO BE RELIEVED AS
COUNSEL FILED BY PLAINIIFF CALHOUN BROTHERS GRADING & PAVING INC A

: CALIFORNIA CORPORATION

FEB-01-2011

ORDER RE; HEARINGS SCHEDULE. MAR. 3, 2011 MOTION TO COMPEL @ 3:00PM, SEPT.
|12, 2011 MIL @ 3:00, SEPT. 12, 2011 PARTIES TO EXCHANGE PROPOSED JURY
JINSTRUCTIONS AND SPECIAL VERDICTS FORMS, JURY TRIAL OCT. 3, 2011 @ 9:30AM
{CONSOLIDATED WITH CASES # 484299, 489255, 490551,495321,503396.

View

TAN-31-2011

JREQUEST FOR SANCTIONS FILED BY DEFENDANT CITY AND COUNTY OF SAN
FRANCISCO HEARING SET FOR MAR-03-2011 AT 03:00 PM IN DEPT 501

NOTICE OF MOTION AND MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS
FOR PRODUCTION OF DOCUMENTS, TO COMPEL PRODUCTION OF DOCUMENTS AND

JAN-31-2011

NOTICE AND MOTION TO BE RELIEVED AS COUNSEL (TRIAL DATE WILL BE VACATED
|WHEN DEPT. 206 RECEIVES A CMC DATE FROM SINGLE ASSIGNMENT DEPT ) FILED BY
APLATNTIFF CALHOUN BROTHERS GRADING & PAVING INC A CALIFORNIA
‘ICORPORATION HEARING SET FOR FEB-23-2011 AT 09:30 AM IN DEPT 302

“[4000

JAN-26-2011

ADDED TO CALENDAR FOR JURY TRIAL. SINGLY ASSIGNED TO DEPT. 501. JUDGE R
QUIDACHAY, CLERK R. PASCUAL, REPORTER R. BALIAN JURY TRIAT SET FOR
OCT-03-2011 AT 09:30 AM IN DEPT 501

TAN-26-2011

|ADDED TO CALENDAR FOR MOTION IN IDAIN'E JUDGE R. QU]DACHAY CLERK R.
TPASCUAL, REPORTER R. BALIAN HEARING SET FOR SEP-12-2011 AT 03:00 PM IN DEPT

501

JAN-26-2011

" [COURT TRIAL SET FOR JAN-26-2011 CONTINUED TO MAR-03-2011 AT 3:00 PMIN 501

|REPORTER: ROBERT BALIAN.

FOR MOTION TO COMPEL (DISCOVERY). JUDGE: R. QUIDACHAY, CLERK: R. PASCUAL,

JAN-25-2011

. JOINT CASE MANAGEMENT CONFERENCE STAI‘EMENT FILED BY DEFENDANT WEST
BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA

DAN-212011

|CASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY AND COUNTY OF SAN
[FRANCISCO

|TAN-20-2011

{COMPANY OF AMERICA

ANSWER TO CR SS COMPI_AINT F]].ED BY CROSS DEFENDANT SAFECO INSURANCE

'FAN-20-2011

ANSWER TO CROSS COMPLAIN I' FILED BY CROSS DEFENDANT WESI BAY BUILDERS,
INC

[/AN-10-2011 [COURT TRIAL SET FOR JAN-10-2011 CONTINUED TO JAN-26-201 L AT 3:00 PMIN 501 PER

PARTIES STIPULATION. JUDGE R. QUIDACHAY, CLERK R PASCUAL

9/28/2012 2:48 PM
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MOTTON TO CONSOLIDATE AND CONTINUE IRIAL DATE. OPPOOSITION NO LATER
THAN 8/10/10. REPLY NO LATER THAN 8/12/10 HEARING SET FOR AUG-17-2010 AT

[TAN-06-2011 NOTICE OF ENTRY OF L. {SSAL AND PROOF OF SERVICE FILED BY DEFE. 1NI
|  |WEST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA
{{TAN-04-2011 DISMISSAL WITHOUT PREJUDICE OF COMPLAINT FILE BY MILO MANSORY, INC_ ON View
; TUNE 9,2009 AND CROSS COMPLAINT FILED BY WEST BAY BUILDERS, INC. ON JULY 14,
2009 ACTIONS WERE ORIGINALLY FILED IN CONSOLIDATED CASE NUMBER
CGC-09-489223
[DEC-16-2010 SUMMONS ISSUED TO CROSS COMPLAINANT CITY AND COUNTY OF SAN FRANCISCO ! View
|DEC-16-2010 CROSS COMPLAINT FILED BY CROSS COMPLAINANT CITY AND COUNTY OF SAN View
FRANCISCO AS TO CROSS DEFENDANT WEST BAY BUILDERS, INC SAFECO
; INSURANCE COMPANY OF AMERICA ROES 1 THROUGH 50
{[DEC-16-2010 ANSWER TO COMPLAINT OF WEST BAY BUILDERS, INC (#503396) FILED BY View
DEFENDANT (CONSOLIDATED CASE) CITY AND COUNTY OF SAN FRANCISCO
§|DEC-10-2010 ]MAI’.[ER ALREADY CONTINUED FOR CMC ON JAN 11, 2011
§[DEC-03-2010 .'ORDER TO CONSOLIDATE ACTIONS, ORDER View
[0CT19-2010 REPLY TO THE CITY AND COUNTY OF SAN FRANCISCO'S OPPOSITION TO WEST BAY
! BUI DERS' MOTION TO CONSOI IDATE FILED BY DEFENDANT WEST BAY DUILDERS,
: INC SAFECO INSURANCE COMPANY OF AMERICA
OCT-08-201¢  [OPPOSITION TO MOTION TO CONSOLIDATE FILED BY DEFENDANT CITY AND COUNTY
locT-08-2010 [DECLARATION OF TEREZA TAN, IN OPPOSITION TO MOTION TO CONSOLIDATE FILED
: BY DEFENDANT CITY AND COUNTY OF SAN FRANCISCO
SEP-27-2010 [REMOVED FROM SETTLEMENT CONFERENCE CATENDAR ON SEP-27-2010 IN DEPT.
1501. PARTIES TO RETURN ON OCT. 26, 2010 @ 3:30PM FOR HEARING ON THE MOTION
{TO CONSOLIDATE. TUDGE R. QUIDACHAY, CLERK R. PASCUAL. NOT REPORTED. -
iISEP-22-2010 JOENT CASE MANAGEMENT CONFERENCE STATEMENT FILED BY DEFENDANT WEST
- BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA
SEP-09-2010 [PARTIES/ATTORNEYS FROM CONSOLIATED CASE NUMBER 495321 ADDED T0O LEAD
1CASE NUMBER 477790 FOR MAILING OF COURT NOTICES.
]AUG-zs-zow lORDER TO CONSOLIDATE ACTIONS [ View
[AUG.z 52010 ;’DISMISSAL WITH PREJUDICE OF COMPLAINT FROM CONSOLIDATED CASE #489223 | View
AUG-24-2010 LAW AND MOTION, 501, MOTION TO CONSOLIDATE ACTIONS OF CASE(S)
CGC-09-495321 WITH CASE CGC-08-477790, OFF CALENDAR.
AUG-23-2010 _ [NOTICE OF ENTRY OF DISMISSAL AND POS (#489223) FILED BY DEFENDANT MILO
,.....«..,..4m..,.........‘......_.‘....... MASONRY mc i o - e
AUG-18-2010  [NOTICE OF SETTLEMENT (SETTIEMENT AS CASE CGC-09-490551 ONLY) FILED BY * View
) ) PLAINTIFF TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION -
AUG-17-2010 STATUS CONFERENCE SET FOR SEP-01-2010 CONTINUED TO SEP-27-2010 AT 3:00 PM N Yiew
501
AUG-17-2010  |CASE MANAGEMENT CONFERENCE & MSC OF AUG-27-2010 CONTINUED TO View
DEC-10-2010 AT 10:00 AM IN DEPT. 501,
AUG-17-2010 COURT TRIAL SET FOR. SEP-13-2010 CONTINUED TO JAN-10-2011 AT 9:30 AMIN 501.
TUDGE R. QUIDACHAY, CLERK R. PASCUAL, REPORTER R. BALIAN.
AUG-17-2010  |TRIAL MOTION CALENDAR ON AUG-17-2010 IN DEPT. 501, OST TO NOTICE AND HEAR
WEST BAY BUII DERS, INC. MOTION TO CONSOLIDATE AND CONTINUE TRIAL DATE.
|GRANTED. TRIAL CONT. 1/10/11. MIL 12/3/10 @ 10:00AM MSC 12/10/10 @ 10:00AM,
STATUS CONF. 9/27/10 @ 3:00PM JTUDGE R. QUIDACHAY, CLERK R PASCUAL,
-  [REPORTER R. BALIAN
AL _17-2010 MINI-MINUTES FOR AUG-17-2010 10:00 AM FOR DEPT 501
TAUG-122010  |REPLY IN SUPPORT OF IT'S MOTION TO CONSOLIDATE AND CONTINUE THE TRIAL T
DATE, FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE
, COMPANY OF AMERICA
AUG-10-2010 OPPOSITION TO MOTION TO CONSOLIDATE OR TO RELATE ACTIONS FILED BY
i _[PLAINTIEF TOM'S METAL SPECTALISTS, INC ~
AUG-10-2010 |MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOS. TO MTNS TO CONSOLIDATE
AND CONTINUE TRIAL DATE Il ED BY PLAINTIFF TRAHAM MECHANICAL INC A
_|CALIFORNIA CORPORATION
HAUG-10-2010 DECLARATION OF PETER J. BASSING IN OPPOS. TO MTNS TO CONSOLIDATE AND
CONTINUE TRIAL DATE FILED BY PLAINTIFF TRAHAM MECHANICAL INC A
i U WP R PP CAIEORNIA CORPORATION D O T T T T S e o T T T T T et e T e R ] L PP St R e R
AUG-09-2010 ADDED TO CALENDAR FOR OST TO NOTICE AND HEAR WEST BAY BUITDERS, INC.

6
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|10:00 AM IN DEPT 501 ' |

)

lAUG-09-2010

EX PARTE APPLICATION FOR ORDER SHORIEN]NG TIME TO NOTICE AND HEAR WEST
BAY BUILDERS, INC.'S MOTION TO CONSOLIDATE AND TO CONTINUE TRIAL DATE

[FILED BY DEFENDANT WEST BAY BUILDERS, INC

40.00

Ur-28-2010

MOTION TO CONSQOLIDATE ACTIONS, PROOF OF SERVICE, POINTS AND AU'IHORI'IIES

DECLARATION {TRIAL DATE WILL BE VACATED WHEN DEPT. 206 RECEIVES A CMC
(DATE FROM SINGLE ASSIGNMENT DEPT.) FILED BY DEFENDANT WEST BAY
BUILDERS, INC HEARING SET FOR AUG-24-2010 AT 03:30 PM IN DEPT 501

140 00

|TUN-04-2010

ADDED TO CALENDAR FOR. STATUS CONFERENCE RE; COURT TRIAL HEARING SET

FOR. SEP-01-2010 AT 03:00 PM IN DEPT 501

[TUN-04-2010

~[ADDED TO CALENDAR FOR COURT TRIAL. COURT TRIAI SET FOR SEP-13-2010 AT 09:30

AMIN DEPT 50¢

FUN-04-2010

MOTION IN LIMINE SET FOR AUG-27-2010 AT 9:30 AM IN DEPT. SOL JUDGER.

=
&

QUIDACHAY, CLERK R PASCUAL, REPORTER JOE VICSTEIN.

EJUN'04-2010

MlNUTES FOR IUN 04 2010 9 30 AM FOR DEPT 501

s
e
2

[TUN-01-2610

~[CASE MANGEMENT CONFERENCE STATEMENT FILED BY DEFENDANT WEST BAY |

[BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA

IMAY-06-2010

NOTICE OF FURTHER CASE MANAGEMENT CONFERENCE F]LED BY DEFENDANT
ST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA

l CASE MANAGEMENT CONFERENCE OF MAY-04-2010 HELD AND CONTINUED TO

[NOT REPORTED. {501)

JUN-04-2010 AT $:30 AM IN DEPT 501, JUDGE RONALD E QUIDACHAY, CLERK L. FONG,

IMAY-04-2010

7 ) I\d]NUTES FORMAY 04-20610 3:30 PM FOR DEPT 501

MAY-03-2010

CASE MANAGEMENT STATEMENT FILED BY PLAINTIFF TOM'S METAT SPECIALISTS,
INC JURY DEMANDED, ESTIMATED TIME FOR TRIAL: 5.0DAYS

~ [CASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY AND COUNTY OF SAN |
[FRANCISCO

APR-19-2010

TMAR-19-2010  |SINGLE RE-ASSIGNMENT TO JUDGE RONALD E. QUIDACHAY FOR AL PURPOSES.

INOTICES SENT BY COURT. (206)

CASE MANAGEMENT CONFERENCE SET FOR MAY-04-2010 AT 3:30PM IN DEPT. 501

~[ADDED TO CALENDAR FOR RE-ASSIGNMENT OF SINGLE ASSIGNMENT CASE |
[HEARING SET FOR MAY-04-2010 AT 03:30 PM IN DEPT 501

. ...._1(.].—2010 .

" [CASE MANAGEMENT CONFERENCE OF MAR-12:2010 1S OFF CAIENDAR FEREMPTORY|
CHALLENGE TO JUDGE MASON WAS FILED. NOT REPORTED - D606,

MAR-08-2010

JSAFECO INSURANCE COMPANY OF AMERICA ESTIMATED TIME FOR TRIAL: 20,0 DAYS

CASE MANAGEMENT STATEMENT FILED BY DEFENDANT WEST BAY BUILDERS, INC

FEB-25-2010

|CASE MANAGEMENT STATEMENT FILED BY PLAINTIFF CAL HOUN BROTHERS

IGRADING & PAVING INC A CALIFORNIA CORPORATION JURY DEMANDED, ESTIMATED

TIME FOR TRIAL: 10.0 DAYS

/[FEB-25-2010

CASE MANAGEMENT STATEMENT FILED BY PLAINTIFF TOM'S METAL SPECIALISTS,
INC JURY DEMANDED, ESTIMATED TIME FOR TRIAL: 5.0 DAYS

FEB-24-2010

|SUBSTITUTION OF ATTORNEY: BICKNELL DAVID G SUBSTITUTED FOR SWEENEY

JOSEPHM AS ATTORNEY FOR CALHOUN BROTHERS GRADING & PAVING INC A

|CALIFORNIA CORPORATION

[FEB-24-2010

(FRANCISCO JURY DEMANDED, ESTIMATED TTME FOR TRIAL: 30.0 DAYS

CASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY AND COUNTY OF SAN

FEB-22-2010

1EX PARTE APPLICATION FOR ORDER NTC OF MOTION TO EXERCSE A PEREMPTORY

IEXEMPT

|CHALLENGE FILED BY DEFENDANT CITY AND COUNTY OF SAN FRANCISCO

FEB-08-2010

H(206)

SINGLE ASSIGNMENT TO JUDGE TOMAR MASON FOR ALL PURPOSES. CASE
MANAGEMENT CONFERENCE SET FOR MAR-12-2010 AT 10:00 AM IN DEPT. 606.
JAN-11-2010 MASTER CALENDAR JURY IS OFF CALENDAR. NOTICE SENT BY COURT

<
@
<

1AN-05-2010

JPARTIES/ATTORNEYS FROM CONSOLIAYED CASE NUMBER 484299, 489223 AND 490551 -
APDED TO LEAD CASE NUMBER 477790 FOR MAILING OF COURT NOTICES.

EC 30~2009

ORDER GRANTING SINGLE ASSIGNMENT

DEC 3(} 20{)9

"~ [EX PARTE APPLICATION FOR ORDER DESIGNING THE CONSOIIDATED ACTIONS FOR

SINGLE ASSIGNMENT FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO
INSURANCE COMPANY OF AMERICA

40 00

[DEC-23-2009

SETTLEMENT CONFERENCE HELD, CASE NOT SETTLED. PARTIES SEEKING SINGLE
IASSIGNMENT IN VIEW OF CONSOLIDATION WITH #484299, #489223 AND #490551.
TUDGE: GAIL DEKREON, CLERK:M. SISON, NOT REPORTED, DEPT 306

AEX PARTE APPLICATION FOR ORDER CONT TRIAL FILED BY DEFENDANI WEST BAY

OOV T e ST e

9/28/2012 2:48 PM

DEC-232009
/{BUILDERS, INC

of 6



“GC-08-177790

3

DEC-22-2009

AMERICA

Atta C h me nt lB 3" ebaccess sftc.org/Scripts/Magic94/merqispi94 dll

INOTICE OF ENTRY OF .. #R/NOTICE OF RULING FILED CONSOLIDATING v _;ES
SFTILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF

{DEC-18-2009

|#450551)

{ORDER CONSOLIDATING CASES (FOR TRIAL ONLY; #477790, #484299, #489223 &

IDEC-18-2000

{EX PARTE APPLICATION FOR ORDER CONTINUIN THE TRIAL DATE BASED ON THE
STIPULATION OF PARTIES FILED BY DEFENDANT WESI BAY BUILDERS, INC SAFECO

INSURANCE COMPANY OF AMERICA

[NOV-30-2009

|MINI -MINUTES FOR NOV-30-2009 9 30 AMTFORDEPT 302

INOV-30-2009

: LAWAND MOTION 302, DEFENDANT AND CROSS COMPLAINAN'I WEST BAY

BUILDERS, INC, AND DEFENDANT SAFECO INSURANCE COMPANY OF AMERICA

MOTION TO CONSOLIDATE ACTIONS OF CASE(S) CGC-09-484299, CGC-09-489223,

CGC-09-490551 WITH CASE CGC-08-477790. THE COURT ADOPTED ITS TENTATIVE
RULING AS FOLLOWS: MOTION TO CONSOLIDATE GRANTED. COURT ORDERS

JCONSOLIDATION FOR TRIAL ONLY. PARTIES TO COORDINATE DISCOVERY AND SEEK

SINGIE ASSIGNMENT FROM DEPARTMENT 206. (PREVAILING PARTY TO PREPARE A
FORM OF ORDER.) JUDGE: CHARLOTTE WALTER WOOLARD, REPORTER: KENT

GUBBINE, CSR #5787

INOV-19-2009

OPPOSITION TO MOTION TO CONSOLIDATE OR TO RELATE ACTIONS FILED BY
PLAINTIFF TOM'S METAL SPECIALISTS, INC

[NOV16-2009

“INOTICE OF REMOVAL FROM THE EARLY SETTLEMENT PROGRAM

View

NOV-10-2009

STIPULATION TO ALTERNATIVE DISPUTE RESOLUTION FELED BY TOM'S METAL
SPECIALISTS, INC WEST BAY BUILDERS, INC CITY AND COUNTY OF SAN FRANCISCO

loCT-28-2009

MOTION TO CONSOLIDATE ACTIONS, PROOF OF SERVICE, POINTS AND AUTHORITIES,

IDECLARATION FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE
{COMPANY OF AMERICA HEARING SET FOR NOV-30-2009 AT 09:30 AM IN DEPT 302

§40 00

OCT-22-2009

NOTICE OF RELATED CASE FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO

|INSURANCE COMPANY OF AMERICA

SEP-21-2009

[SETTLEMENT CONFERENCE SET FOR DEC 23 2009 CONT]NUED TO DEC 23-2009 AT
2:30 PM IN 306; JUDGE: GAIL DEKREON; CLERK: M, SISON; NOT REPORTED (306)

<
%
kS

AUG-28-2009

SNOTICE OF RESCHEDULED EARLY SETTLEMENT CONFERENCE - EARLY SETTLEMENT

PROGRAM

View

HAUG-06-2009

[SETTLEMENT CONFERENCE SET FOR AUG-21-2009 IN DEPT 220 CONTINUED TO
|DEC-23-2009 AT 3:30 PM IN DEPT. 306. (206)

=
=

[+

AUG-06-2009

(ORDER CONTINUING THE TRIAL DATE PURSUANT TO STIPULATION OF PARTIES

<
<

View

[AUG-06-2009

_|ON 8/6/09. (206)

MASTER JURY CALENDAR SET FOR SEP-08-2009 CONTINUED TO MASTER CALENDAR

JTURY ON JAN-11-2010 AT 9:30 AM IN DEPT. 206 PURSUANT TO EX PARTE ORDER FILED

AUG-06-2009

““[EX PARTE APPLICATION FOR ORDER CONTINUING THE TRIAL DATE BASED ON
|STIPULATION OF THE PARTIES FILED BY DEFENDANT WEST BAY BUILDERS, INC

1SAFECO INSURANCE COMPANY OF AMERICA

40 00

HTUN-29-2009

SETTLEMENT CONFERENCE SET FOR AUG-19-2009 CONTINUED TO AUG-21-2009 AT
2:30 PMIN 220

{TUN-11-2009

ORDER TO SHOW CAUSE TO DEFENDANT'S TIMOTHY L. MCINERNEY FOR FATLURE TO

|COMPLY WITH SAN FRANCISCO SUPERIOR COURT EARLY SETTLEMENT PROGRAM

IPOLICIES AND PROCEDURES NO. 4, (ADMINISTRATIVE FEE) IS ORDSERED OFF

{CALENDAR AND DISSOLVED/FEE PAID. PROCFEDINGS REPORTED BY: KAREN
FARNSWORTH, CSR¥ 5162. (212)

JUN-11-2009 -

MINE-MINUTES FOR JUN-11-2009 1(:30 AM FOR DEPT 212

]'UN 09- 2009

[SETTLEMENT CONFERENCE SET FOR JUL-24-2009 IN DEPARTMENT 613 CONTINUED TO
|AUG-19-2009 AT 1:30 PM IN DEPARTMENT 318. (206)

A
2

TUN-09-2009

MASTER JURY CALENDAR SET FOR AUG-10-2009 CONTINUED IO MASTER CALENDAR
TURY ON SEP-(8-2009 AT 9:30 AM IN DEPT. 206 PURSUANT TO EX PARTE ORDER FTLED

ON 6/9/09. (206)

ORDER CONTINUING THE TRIAL DATE PURSUANT TO STIPULATION

3
3

JUN-09-2009

“IEX PARTE APPLICATION FOR ORDER TO CONTINUE 1RIAL DATE BASED ON
ISTIPULATION FILED BY DEFENDANT WEST BAY BUILDERS, INC SAFECO INSURANCE

COMPANY OF AMERICA

{4000

IMAY-05-2009

~IRESPONSE TO ORDER TO SHOW CAUSE DATED APRIL 30, 2009 FILED BY DEFENDANT

WEST BAY BUILDERS, INC SAFECO INSURANCE COMPANY OF AMERICA

TAPR-30-2009

ORDEFER TO SHOW CAUSE TO TIMOTHY L. MCINERNEY SET FOR JUN-11-2009 AT I0:3(}
AM IN DEPT. 212 FOR FATLURE TO COMPLY WITH SAN FRANCISCO SUPERIOR COURT
EARLY SETTLEMENT PROGRAM POLICIES AND PROCEDURES NO. 4 {ADMINISTRATIVE

z |

=)

[+
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{FEE). NOTICE SENT BY Cbux{}T ' 1

|

|FEB 10-2009

’NOTICE OF EARLY SETTLEMENT CONFER_EN CE - EARLY SETI'I_EMENT PROGRAM }

View

I

: .IAN-13-2009

INCTICE OF MANDATORY SETTLEMENT CONFERENCE ON IUL—24 2009 AT 3:30 PMIN
{DEPARTMENT 613. NOTICE OF ITTME AND PLACE OF TRIAL, JURY TRIAL SET FOR

JAN-30-2009 IS OFF CALENDAR. NOTICE SENT BY COURT.

AUG-10-2009 AT 9:30 AMIN DEPT. 206. CASE MANAGEMENT CONFERENCE ON

View

DEC 03—2008

: CASE MANAGEMENT CONFERENCE OF DEC-19-2008 CONTINUED TQ JAN-30-2009 AT

9:00 AM IN DEPT. 212, FOR ANSWER OR DEFAULT OF DEFENDANT (S) SUERTY
COMPANY OF THE PACIFIC, A CALIFORNIA CORPORATION. NOTICE SENT BY COURT.

1EW

DEC-02-2008

JCASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY AND COUNTY OF SAN
CJFRANCISCO JURY DEMANDED, ESTIMATED TIME FOR TRIAL: 15.0 DAYS

DEC-02-2008 |ANSWER TO CROSS COMPLAINT FILED BY CROSS DEFENDANT SUERTY COMPANY OF

THE PACIFIC, A CALIFORNIA CORPORATION

1335.00

[OCT-31-2008

|SUMMONS ON COMPLAINT FILED BY CROSS COMPLAINANT WEST BAY BUILDERS,
INC SERVED OCT-20-2008, PERSONAL SERVICE ON CROSS DEFENDANT SUERTY

COMPANY OF THE PACIFIC, A CALIFORNIA CORPORATION

Joct-16-2008

JSUMMONS ISSUED TO CROSS COMPLAINANT WEST BAY BUILDER? ]NC

View

[locT-14-2008

ISPECIALISTS, INC

ANSWER TO CROSS COMPLAINT FILED BY CROSS DEFENDANT TOM'S METAL

3
2

{|SEP-08-2008

~[CROSS COMPLAINT FILED BY CROSS COMPLAINANT WEST BAY BUILDERS, INC AS TO
JCROSS DEFENDANT TOM'S METAL SPECIALISTS, INC SUEKLY COMPANY OF THE
PACIFIC, A CALIFORNIA CORPORATION ROES 1-10, INCLUSIVE

View

ISEP-08.2008  |ANSWER TO IST AMENDED COMPLAINT (CLERICAL FRROR FITING FEE $335.00 WAS

JBAY BUILDERS, INC

COLLECTED ON SEP.4,2008 UNDER TXNO ‘W2208904F024) FILED BY DEFENDANT WEST

=
<

€

SEP-04-2008

JANSWER TO 15T AMENDED COMPLAINT FILED BY DEFENDANT SAFECO INSURANCE
|COMPANY OF AMERICA

3
2

670.00

SEP-03-2008

TANSWER TO 1ST AMENDED COMPLAINT FILED BY DEFENDANT CITY AND COUNTY
|OF SAN FRANCISCO

View

AUG-25-2008

|SUMMONS ON COMPLAINT, PROOF OF SERVICE ONLY, FILED BY PLAINTIFF TOM'S

“|[SAFECO INSURANCE COMPANY OF AMERICA

METAL SPECIALISTS, INC SERVED AUG-05-2008, PERSONAL SERVICE ON DEFENDANT

"~ ISUMMONS ON COMPLAINT, PROCF OF SERVICE ONLY, FILED BY PLAINTIFF TOM'S
IMEIAL SPECIALISTS, INC SERVED AUG-08-2008, SUBSTITUTE SERVICE ON
|CORPORATION ON DEFENDANT WEST BAY BUILDERS, INC

AUG-20-2008

AUG-20-2008

IMETAL SPECIALISTS, INC SERVED AUG-06-2008, SUBSTITUTE SERVICE ON
{CORPORATION ON DEFENDANT CITY AND COUNTY OF SAN FRANCISCO

SUMMONS ON COMPLAINT, PROOF OF SERVICE ONLY, FILED BY PLAINTIFF TOM'S

[AUG-01-2008

ISUMMONS ISSUED TO PLAINTIFF TOM'S METAL SPECIALISTS, INC

e
%
<

AUG-01-2008

11ST AMENDED COMPLAINT FILED BY PLAINTIFF TOM'S METAL SPECIALISTS, INC AS
JTO DEFENDANT WEST BAY BUILDERS, INC CITY AND COUNTY OF SAN FRANCISCO

|SAFECO INSURANCE COMPANY OF AMERICA DOES 1-25

"[.1111,22-2008

NOTICE TO PLAINTIEF

JUL-22-2008

ACONTRACT/WARRANTY, COMPLAINT FILED BY PLAINTIFF TOM'S METAL.
SSPECIALISTS, INC AS TO DEFENDANT WEST BAY BUILDERS, INC CITY AND COUNTY
JOF SAN FRANCISCO SAFECO INSURANCE COMPANY OF AMERICA DOES 1-25
{SUMMONS ISSUED, JUDICIAL COUNCIL CIVIL CASE COVER SHEET FILED CASE

MANAGEMENT CONFERENCE SCHEDULED FOR DEC-19-2008 PROOF OF SERVICE DUE

|ON SEP-22-2008 CASE MANAGEMENT STATEMENT DUE ON DEC-04-2008

1335.00
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8/05/2011 FIRST LEGAL 4156261331
Tiyon s
ATTORMEY OR PARTY WATHOUT ATTORNEY (Nams, State Bar numbar, and widress)y:
| “Brian M Funginger = (Bar# 247470) . ,,,F;’R"“"”“’”SE"””

MclInemey & Dillon, P.C. GHES I s
1999 Harrisor: Street, Suite 1700 _ '

Oakland, CA 94612 Gl

TevepHong Mo (510) 465-7100  raxna optonal (510) 465-8556° Ly

& MAILACDRESS {Opfonn): bmj{@meinemey-dillon.com
ATTORNEY FOR (Véme}. West Bay Builders, [ne. and Safeco Insurance Cormpatty of America, Defendants

SUPERIOR COURT OF GALIFORNIA, counTy of SAN FRANCISCO
streer anoress: 400 McAllister St

MAILING ADDRESS:
&d

ey avnzecoce: San Francisco 94102
BRANGH HAME:

pLANTIFFPETITIONER: Tom's Metal $peCialist, Inc.
DEFENDANT/RESPONDENT: Weést Bay Builders, Inc., et al.

CASE NUMBEF-!:

_ CGC-08-477790
NOTICE OF SETTLEMENT OF ENTIRE CASE UoGE Ronald E_Quidachay
DEPT.: 501

NOTICE TO PLAINTIFF OR OTHER PARTY SEEKING RELIEF
You must file a request for dismissal of the entire case within 45 days after the date of the settiement if the seftlement is
unconditional. You must file a dismissal of the entire'case within 45 days after the date specified in item 1b below if the sefilement
is conditional. Unless you file a dismissal within the required time or have shown good cause before the time for dismissal has
expired why the case ;hould not be djgmissed! the court will dismiss the entire.casa.

To the court, all parties, and any arbl‘t'r‘atc:t‘tr or other court-connected ADR neutral involved in this case:

1 This entire case has bean settled. The settlement is:
a [ Unconditional. A requést for dismissal will be filed within 45 days after he date of the settlement
Date of settlement:

p [X] Conditional. The settlement agreement conditions dismi
specified terms that are not to be performed wilhin 45 days ‘of the date of the settlement A e

be filed no later than (dafe}: October 1, 2011

ssal of this maiter on the satisfactory completion of
quest for dismissal will

2 Date initial pleading filed: July 22, 2008

Next scheduled hearing or conference:
a Purpose: Hearing on parties' Motions in Limine

b [X] (1) Date; September 12, 2011
(2 Time: 3:00 pm.,
{(3) Departmeni: 501
4 Triai date:
a [_] No trial date set
b ¥ (1) Date: Octobet 3, 2011
(@) Time: 9:30 am.
(3} Department; 501 ..
| declare under penalty of periury under the laws of the State of Califonia that the _forego']rlgii frue gnﬂ/mrmd.

7

P

Date: August 5, 2011
_ Brian M. Junginger
{TYPE DR PRINT MAME OF ATTORNEY [ | PARTYWITHOUT ATTORNEY)

=

) . . - s Page1of2
Form Adcpted for Mandatery Use ~ j = A : // Cal Rules of Coun, nie 3,1385
Ao or e o | NOTICE OF SETTLEMENT OF ENTIRE CASE SToun s 31285
CM-200 [Rev Janary 1 2007]
LexisNexis® Automated Califoruia Judicial Conncil Forms
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Attachment B4

B8/05/2011 FIRST LEGAL "4156261331

Tom s Metal Specialists, Inc. v. West Bay Builders, Inc, et al,
San Francisco County Superior Court Case No.: CGC 08 477790

PROOF OF SERVICE

I, the undersigned, declare:

1 am employed by the law office of Mclneiney & Dillon, P.C , located at 1999 Harrison
Street, Suite 1700, Oakland, California, 94612, and am over the age of 18 years and am not a
party to the within titled cause. On the date last written/typed below, I caused the following

document(s):
1.NOTICE OF SETTLEMENT OF ENTIRE CASE

to be served on the parties, through their attorneys of record by placing true and correct copies
thereof:
_X__ (By First Class Mazil). In the ordinary course of business such correspondence is deposited with

the U.S Postal Service at Oakland, California, in a sealed envelope, with proper postage
affixed, the same day that the envelope is sealed and placed for collection and mailing

By Facsimile transtiission from fax number (5 10} 465-8556 and also by First Class Mail (as
stated above) on the same day.

(By Hand Delivery). Icaused the above noted to be personally served by Hiring a professional
messenger service to hand deliver the above document in an envelope addressed as noted below

By Qﬁremi’ght EXpress Nesﬁ‘, Day Deliver ¥). In the ordinary ccurse of business such
correspondence is picked up by an agent from Overnight Express at Oakland, California, the
same day that the envelope is sealed and placed for collection and mailing.

____ (By Electronic Mail). Based on a court order or an agreement of the parties to accept
service by e-mail or electronic transmission, I caused the documents to be sent to the
persons, through [LexisNexis Cotporation/the Court’s ECF-PACER webpage/ot other
Internel service provider], in which counsel below are registered to receive e-mail at the e-
mail addresses listed below. Idid not receive, within a reasonable time after the

transmission, any electronic message or other indication that the transmission was
unsuccessful.

I declare under penélty of perjury under the laws of the State of California that the above
is true and correct

Executed August 5, 2011, at Oakland, ?a}ifsrma”

f‘j/
1 8 B

Case Moz CGC 08 477750 1
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8/05/2011 FIRST LEGAL 1156261331

Tom's Metal Specialists, Inc. v. West Bay Builders, Inc, et al,
San Francisco County Superior Court Case No. CGC 08 477790

ADDRESS(ES)

Pam G Tasty - Dennis Herrera
FomathanME-Bowne Louise Simpson
FastscFaoro Office of the City Attorney
526-5-Ft CaminoReal; #430 1390 Market St., Room 428
SamMateo, CA-94H402 San Francisco, CA 94102
Fax—650:696:8305 Fax: 4152550733
Attormeysfor-Fom's-etal-SpectatistIncramd - Attorneys for City and County of San
TR -Contractor-Corp: Francisco

. Mitbrac; €A 54630
J%ttmneys-ﬁr—eaﬁmn—B?vs-Gradmg—Hawng #Httor Heys fut Pttt .:'vfu.)unry, Frte
SanRafact, €A-94963 1500 FFamittonAvente; Suite 202
Pax—415-258-0681 Campbet;CA-55608
PROOF OF SERVICE Case No.: CGC 08 477790
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HEOMARWARIMANY

S SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Document Scanning Lead Sheet
Feb-09-2011 3:15 pm

Case Number: CGC-08-477790
Filing Date: Dec-08-2010 3:08
Juke Box: 001 Image: 03120124
ORDER TO CONSOLIDATE ACTIONS

TOM'S METAL SPECIALISTS, INC VS, WEST BAY BUILDERS, INC et al

001003120124

Instructions:
Please place this sheet on top of the document to be scanned.
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\
1 || Timothy Meclnemey, SBN 124807 F L '
Brian M. Junginger, SBN 247470 S ] E D
2 [| McInerney & Diflon, P.C. Coltnty Sperior Gy
1999 Harrison Street, Suite 1700 UEC g g
3 || Oakland, California 94612-3610 2810
Telephone: (510) 465-7100 | CLE, :
4 | Facaimile: (510) 465-8556 BY s 2": THE COURT
5 Deputy Cragi
Attorneys for Defendants
6 | West Bay Builders, In¢. and Safeco .
Insurance Comnpany of America
7
8 ,
SUPERIOR COURT OF THE STATE OF CALIFORNIA
9
" FOR THE COUNTY OF SAN FRANCISCO - UNLIMITED JURISDICTION
. i TOM’S METAL SPECIALISTS, INC, ) Case No, CGC-08-477790
I Plaintiff, [Consolidated with CGC-09-434299,
12 - CGC-09-489255/2GC-09-490551;
sl CGC-00-495321] _
 WEST BAY BUILDERS, INC., CITY AND TORDER AFTER

HEARING ON WEST BAY BU]LDERS

14 | COUNTY OF SAN FRANCISCO: |
INC.’$ MOTION TO CONSOLIDATE = ' |

SAFECO INSURANCE COM.PANY OF
15 | AMERICA and DOES 1-25,

)
)
J
)
)
)
)
)
)
)
)
)
)
)
)
)
)
),
)
)
)
)
)

16 Defendants.
17 'WEST BAY BUILDERS, INC,, a Case No, CGC-10-503 396 . ‘:
California Corporation, s e
18 Hearing Date: October 26, 2010
Plaintiff, Time: 3:30 p.m.
19 Judge: Ronald E. Quidachay
20 V. Dept: 501
| CITY AND COUNTY OF SAN
21 [ FRANCISCO and BOES 1-5, inclusive,
» . Defendants. . L .
23 ]
24 The motion of defendant West Bay Builders, Inec. for an order consolidating the above-

25 | captioned cases came on hearing in Department 501 of this Court or November 30, 2010 before
26 || Hon, Ronzld E. Quidachay, Judge, presiding

27 Brian M. Junginger appeared on behalf of the moving party, West Bay Builders,

28 || Jonathan W. Bowne appeared on behalf of Tom’s Metal Specialist, Inc. and IMR Contractor

{Proposed] Order ' PAGE1 CGC-08-477790
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3, R Y e

Corporéﬁon.. Teresa Tan sppeared on behalf'df'thc City and County of San Francisco. _

| Having réad the motion, the poipfs and authorities and declaration filed by the moving
and opposing parties, and having heard the argument of counsel, and good cause appearing
therefor, West Bay Builders® Motion to Consolidate is GRANTED.

IT IS HERERY ORDERED that:

{1) The We.s't Bay Builders, Inc. v. City and County of San Francisco, Superior Court
of San Francisco, Case No. CGC-10-503396 shall be cm::solidaied for all purposes with Tom s
Metal Specialists, Inc. v. West Bay Builders, Inc., et al., Superior Court of San Francisco Case
'No. CGC-08-477790 [L‘onsohdzrted with CGC-09-484299, CGC-09-489255, (‘(30-69490551
{’GL-UQ-495321 1;

(2)  Thetrial date in Tom’s Metal Specfaliml Inc. v. West Bay Builders, Inc,, et al,
Supeno: Court of San Francisco Case No. CGC-08 477790 [Consohdaied with CGC-09-
484299, CGC-09-489255, C(:C 09-490551; CGC-09-495321] set for January 10,2011 is
vacated, ‘

(3) Al hearings relating fo the Tanuary 10, 2011 trial date arc also vacated

(4) A further case management conference is set for January 10, 2011 at 3:00 p.am.

. (5) Dmc:overy shall be re-opened and all pre-trial deadimes mcludmg dxscovery .
deadlmes, shail be contmued to correspond with the new trial date

IT IS SO ORDERED.
Date: December ¢ , 2010

Tudge of the Superior Comt
FOHALD EVANS QUIDACHAY

23
24
25
26
27
28

C#; L£777%

[Proposed] Order ' PAGE2 CGC-08-477790
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GC-09-490551 . ' Att ac h me nt B:ave_b?ccess ‘sﬂc.‘org/_SCIipts/ll\{,{_agiEz 7

Superior Court of California, County of San Francisco
Case Number: CGC-09-490551
Title: TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION VS. WEST BAY BUILDERS
INC., A CALIFORNIA CORPORATION et al
Cause of Action: CONTRACT/WARRANTY
Generated: Sep-28-2012 2:23 pm PST

Register of Actions Parties Attomeys Calendar Payments Documents

Reglster of Actlons
Date Range: First Date i.J ul-17-2009 | XastDate IS ep-28-2012 ' (Dates must be entered as MMM-DD-YYYY)
_____ | Descending Date Sequence | isibmit |
Date | Proceedings Document Fee
{DEC-08-2010 ORDER TO CONSOLIDATE ACTIONS OF CASE(S) CGC-09-495321, View

CGC-09-489255, CGC-09-490551, CGC-09-484299, CGC-10-503396
WITH CASE CGC-08-477790, ORDER; ALL FURTHER ENTRIES
UNDER CASE CGC-08- 477790

NOV-23.9010  IDISMISSAL WITH PREJUDICE THIS DISMISSAT RELATES ONLY View
TO ACTION AND X-ACTION IN CASE NO. CGC-09-490s51 |~~~ |

SEP-21-2010 MOTION TO CONSOLIDATE ACTIONS OF CASE(S) CGC-09-489223,
CGC-09-490551, CGC-09-495321 WITH CASE CGC-09-484299,
PROOF OF SERVICE, POINTS AND AUTHORI1IES, DECLARATION ;
REQUEST FOR TUDICIAL NOTICE HEARING SET FOR OCT-26-2010
AT 03:30 PM IN DEPI 501

:APR— 19-2010 CASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY
AND COUNTY OF SAN FRANCISCO JURY DEMANDED,
ESTIMATED 1IME FOR TRIAL: 150 DAYS

APR-01-2010 CASE MANAGEMENT STATEMENT FILED BY PLAINTIFF
TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION JURY

DEMANDED, ESTIMATED TIME FOR i JODAYS

FEB-26-2010  |CASE MANAGEMENT STATEMENT BY PL AINT]FF
IRAHAM MECHANICAL INC A CALIFORNIA CORPORATION
ALSO FILED BY CROSS DEFENDANT IRAHAM MECHANICAL
INC A CALIFORNIA. CORPORATTON

JAN-05-2010 PARTIES/ATTORNEYS FROM CONSOLIATED CASE NUMBER
484299, 489223 AND 490551 ADDED TO LEAD CASE NUMBER
477790 FOR MATLING OF COURI NOTICES.

EC.26.2009 [ORDER TO SHOW CAUSE OF JAN-112010 IS OFF CALENDAR, View
CONSOTIDATED WITH CASE # 477790 FOR TRIAT . NOTICE SENT

BY COURL.

DEc.27.2009  INOTICE OF ENTRY OF ORDER/NOTICE OF RULING FILED
CONSOLIDATING CASES FILED BY DEFENDANT WEST BAY
BUILDERS, INC. SAFECO INSURANCE COMPANY OF AMERICA

DEC.18.2009 _|[(ORDER CONSOLIDATING CASES FOR TRIAL ONLY; #477790,
11484200, #489273 & #490551; SEE ORDER FILED ON 12/18/09

UNDER #477790) ...

DEC-07-2009 |ORDER TO SHOW CAUSE SET FOR JAN-11-2010 IN DEPARTMENT | View
212 AT 1:30 PM FOR FAILURE TO COMPLETE CONSOLIDATION. |

THE DEC-18-2009 CASE MANAGEMENT CONFERENCE IS OFF
CALENDAR. NOTICE SENT BY COURT.

6b4.9
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CGEC-09-490551 ) Att ac h me nt Buawebacgiss sfic ,org!‘ScriptsMagic94/mgt'qispi94 di-

DEC-02-2009  {CASE MANAGEMENT STATEMENT FILED BY DEFENDANT CITY
\ AND COUNTY OF SAN FRANCISCO JURY DEMANDED,

ESTIMATED TIME FOR TRIAL: 20,0 DAYS

NOV:202009 |CASE MANAGEMENT STATEMENT FILED BY PLAINTIFF
' TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION JURY
DEMANDED, ESTIMATED TIME FOR TRIAL: 4.0 DAYS

OCT-28-2009 MOTION TO CONSOLIDATE ACTIONS OF CASE(S) CGC-09-484299,
CGC-09-489223, CGC-09-490551 WITH CASE CGC-08-477790,
PROOF OF SERVICE, POINTS AND AUTHORIITIES, DECI ARATION
HEARING SET FOR NOV-30-2009 AT 09:30 AM IN DEPT 302

OCT-22-2009  [NOTICE OF RELATED CASE FILED BY DEFENDANT WEST BAY
BUILDERS, INC. SAFECO INSURANCE COMPANY GF AMERICA

[OCT-01-2009  |ANSWER TO CROSS COMPLAINT FILED BY WEST BAY T View
BUILDERS, INC ON AUG.28, 2009 FILED BY CROSS DEFENDANT
TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION

AUG-31-2009 :|ANSWER TO COMPLAINT FILED BY DEFENDANT CITY AND EXEMPT
COUNTY OF SAN FRANCISCO

[AUG-28-2009 [SUMMONS ISSUED ON X-COMPLAINT TO CROSS COMPLAINANT
WEST BAY BUILDERS, INC.

AUG-28-2009 |CROSS COMPLAINT FILED BY CROSS COMPLAINANT WEST BAY |
BUILDERS, INC. AS TO CROSS DEFENDANT TRAHAM
MECHANICAL INC A CALTFORNIA CORPORATION ROES 1-10,
| | INCLUSIVE -

AUG-28-2009 {ANSWER TO COMPLAINT FILED BY DEFENDANT WEST BAY View  [740.00
af BUILDERS, INC. SAFECO INSURANCE COMPANY OF AMERICA -

AUG-12-2009 [SUMMONS ON COMPLAINT AND COMPLAINT, PROOF OF

SERVICE ONLY, FILED BY PLAINTIFF TRAHAM MECHANICAL INC

|A CALIFORNIA CORPORATION SERVED JUL-30-2009, PERSONAT
SERVICE ON DEFENDANT CITY AND COUNTY OF SAN

FRANCISCO

|AUG-12-2009 [SUMMONS ON COMPLAINT AND COMPLAINT, PROCF OF View

SERVICE ONLY, FILED BY PLAINTIFF TRAHAM MECHANICAL INC

A CALIFORNIA CORPORATION SERVED AUG-01-2009,

SUBSTITUTE SERVICE ON CORPORATION ON DEFENDANT WEST

'BAY BUILDERS INC., A CALIFORNIA CORPORATION

AUG-12-2009  [SUMMONS ON COMPLAINT AND COMPLAINT, PROCF OF View
SERVICE ONLY, FILED BY PLAINTIFF TRAHAM MECHANICAL INC
A CALTFORNIA CORPORATION SERVED JUL-30-2009, PERSONAL
SERVICE ON DEFENDANT SAFECO INSURANCE COMPANY OF
AMERICA A WASHINGTON CORPORATION

[TUL-17-2609 |NOTICE TO PLAINTIFF T Mew [

#TUL-17-2009 CONTRACT/WARRANTY, COMPLAINT FILED BY PLAINTIFF View 365.00
TRAHAM MECHANICAL INC A CALIFORNIA CORPORATION AS
10 DEFENDANT WEST BAY BUILDERS INC., A CALIFORNIA
CORPORATION CITY AND COUNTY OF SAN FRANCISCO SAFECO
INSURANCE COMPANY OF AMERICA A WASHINGTON
CORPORATION DOES 1 TO 10 SUMMONS ISSUED, JUDICIAL
COUNCIL CIVIL CASE COVER SHEET FILED CASE MANAGEMENT
CONFERENCE SCHEDULED FOR DEC-18-2009 PROOF OF SERVICE
DUE ON SEP-15-2009 CASE MANAGEMENT STATEMENT DUE ON

DEC-03-2009

<l
£
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=
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=
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£
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SUPERIOR COURT OF CGALIFORNIA
COUNTY OF SAN FRANCISCO

i

Document Scanning Lead Sheet
Jul-17-2009 1:16 pm

Case Number: CGC-09-490551
Filing Date: Jul-17-2009 1:14
Juke Box: 001 Image: 02558630
COMPLAINT

NICAL iNC A CALIFORNIA CORPORATION VS. WEST BAY BUILDERS INC., A CALIFORN

P -
."'h

001C02558630

Instructions:
Piease place this sheet on top of the document to be scanned.
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& SUM-100

(C’nggnmg gfscml.) B (SOLG PARA 150 DE L CORTE)

NOTIGE TO DEFENDANT:

(AVISO AL DEMAMNDADD);

WEST BAY BUILDERS, INC., a Califomnia corporation, CITY AND
COUNTY OF SAN FRANCISCO, SAFECO INSURANCE

COMPANY OF AMERICA, a Washington corporation, and DOES 1 TO 10

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):
TRAHAN MECHANICAL, INC,, a California corporation

Vot haya 30 CALENDAR NAYS sfar thiy summang snd lanal ponars ars saryed 00 you to file 2 written reafianas ot this eaurt and have a
ropy served on the plaintift. A lstter of phona call will not pratect yobr, Your written rasponse must be in proper legal form o you want the
court to hear your ¢ase. Thera may be a court form that you can use for your responss, You can find thess court forms and more
Infarmation at tha California Gourts Online Self-Help Certer fwww.courtinfo.ca goviseithelp), your county law fibrary, or the courthouse
nearest you. fyou cannot pay the filing fes, ask the court clerk for a fee walver form. ¥ you do not file your response on time, you may
Jose the cass by default, and your wages, money, and property may be taken without further waming from the court,

Thero ars other l1oga! requircments. You may want to c2!l an attomey right away., ¥ you da not know an attomey, you may want to call an
attorney referral service, If you cannot afford an attormney, you may be efigible for free tegal sarvices from a nonprofit legal services
program, You can locate these nonprofit groups at the California Legal Services Web sits (www.lawhetpcalifomia.org), the California
Courts Online Self-Help Center {www.courtinfo.ca.goviseifhelp), or by contacting your lecal court or eounty bar assoclation,

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacién y papeles legales para presentar una respuesta por escrito
en esta corfe y hacer que se entregue una copls al demandante. Una carta o una llamada telefdnica no Jo protegen. Su respuesia por
escrito fiene que esfar en formato legal comecto sl desea que procesen su caso en la corte. Es posible qus haya un formulario que usted
pueda vsar para su respuesia, Fueds encontrar estos formularios de Ia corte y mis Informacién en el Centro de Ayuda de las Corfex do
California fwww.courtinfo.ca.gov/selfhelp/aspanal)), en la bibiioteca de leyes de su condado o en la corts qu2 Is quede mis cerca. Sino
pueda pagar la cuota de presentacién, pida al secretarfo de la corte que ie dé un formulario da exencidn de pago de cuotas. S/no presenta
= respuesta 8 tlempo, puede perder &f case por Incumpiimiento yla corte le podra quitar su sueldo, dinero y bienes sin mia adverlencia.

Hay otrps requisitos legales. Es recomendable que llame B un abogado Inmediatamente. Sino conoce a un abogado, puede llamaraun
serviclo da remisidn a abogados. SIno puede pagar a un abogado, e3 posible que cumpla con los requisitos para obtener serviclos
legales gratuitos de un programa de serviclos fegales sin fines delucro, Puedas enconirar estos grupos sin fines da lucro en el sitio web de
California Legal Services, fwww.lawhelpcalifornia.org), en ¢l Centro de Ayuda do {23 Cortes de Califarnia,

{www.courtinfo.ca gov/selihalp/espanol)) o ponléndose en contacto con 13 corte o el coleglo da abogados locales.

The n: d add :
e name and address of the court Is dt}"aﬁiﬁﬁm 9 . 4 9 0 5 5 1

{E1 nombre y direccidn de Ia corte es):

SuBerior Court of California, City and County of San Francisco
400 McAllister St., Room 103, San Francisco CA 94102

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:

(El nombre, la direccidn y el nimero de teléfono del abogado del demandante, o det demsndante que no liene ebogado, es):
Peter J. Bassing /4300 Redwoeod Hwy., Ste. 100/ San Rafael CA 94903 *

Tel: (415) 258-0987 GORDON preH |, G Qeugidas

DATE: , rk, by , Deputy
fFechy gy 1.7 2003, Secretario) (Adjunto)
(For procf of service of this surmmons, use Proof of Service of Summons {form POS-010) }
{Para prueba de entrega de esla citstidn use el farmutaria Proof of Servica of Summons, (POS-010)).
MOTICE TO THE PERSON SERVED: You are served
IsEAL] J— 1. [] =s an individual defendant.
5 2 [] estheperson sued under the fictitious name of {spacify).
_1’:"}‘,1.-".1 _ :‘..-\’} '
e FEREEE A
= : - S % [1 on behalf of {specify):
) J - |
= i under: (] CCP 416,10 {corperation { ] CCP 416 60 {minor)
",’; [TT] ccCP 416 20 {defunct corporation} {__1 CCP416.70 (conservater)
’ [C] CCP 416 40 (association or partnership) ["] CCP 41690 {authorized person)
1 other (specify):
4. [ by personal delivery on (dafe): S
rmmwnwuu Code of Civil Procedury §5 412 20, 465
s Conca o Cabor SUMMONS rﬂrﬂ.&m‘.mmmdrw;ﬁ,mm.Ju.e;M Fo1:2

NN o
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bt CM-010
ATTORNEY PARTY WITHOUT ATTORNEY e, numbed B =) FORC
e Bneeine: (SIIN D633 15) « oormmees indooes J_‘ RTESE oY
4300 Redwood Hwy,, Ste. 100
San Rafael CA 94503-2103 T fyies cIJ ‘
e ot (415) 238-9987 eaxua (415) 258-0681 oy oot ol Catfornia
arroaney For vamer. Plaimti{T Trahan Mechanical, Inc.
SUPERIOR COURT OF CALIFORNIA, COUNTY oF SAN FRANCISCO JUL 17 003
steeravorzes 400 McAllister St., Room 103 X ‘
s anoress 400 McAllister St,, Room 103 €FGHDON PARK-LI, Clork /
ey avozecooe: San Francisco CA 94102-4512 . 1 = ;
semcsne UNLIMITED JURISDICTION CopatyCiak A
CASE NAME:
Trahan Mechanical, Inc. v. West Bay Builders, Inc., et al.
CIVIL CASE COVER SHEET Complex Case Designatio CASE NunEER:
:ﬂmﬁd - bt?,gﬁ:t [ counter [ Jotnder C ~ 0 9 4 9 n 5 q 1
demanded damandad ig Filad with fircl annearance by defendant e
exceods $25 000  $25,000 or less) {Cal. Rules of Courd, rule 3.402) DEPT.

ltoms 1=8 Below must be compieled {ses instructions o page 2).
1. Check gna haox below for tha cise tyne that best dascribas this casa:

Hh &t

Auto Tort Contract Provisionally Comglex Civil Litigatfon
L1 Aoz (X1 Breach of contractwamranty {05} (CaL Rules of Court, rules 3.400-3.403)
1 uninsured motorist (45) [ Rute 3.740 colections (09) [ AnttrustrTrade regutation (03)
Other PUPOAVD (Personal Injury/Property || Other coffections (08) [ construction defect (10)
DamageMrongfid Daath) Tort [_] msurance coverage (18) [ mass 40y

[7] Asbestos (04) [C) other contract (373 [ ] seanitestitgation (28)

[ Product nabitty (24) Real Property ] EmdronmentalTexic tort (30)

Medical maipractica (45) [) Eminent domainfioversa ] insurancs coverage ctaims arising from the
£ omerrrromm (23 condemnation (14) above listed provisionslly complex casa
Non-PUPDAND {Other) Tort [] wrongful eviction (33) types (41)

[ Business torthmfair business practice {07} L] Other real property (28) Enforcemant of Judgment

[ ciirights (o8) Unlawdul Detalnes [ Entorcement of judgment (201

[ ] Detamation(13) C_1 commerdat(31) Miscellaneous Civil Complaint

[ Frava(15) [ Residentai 32} (] ricoen

] mteltectuat property {19) [] ongs (28) [ other compraint ot specified abova) (42)
L_| Professlonal negfigenca (25) Judictal Review Miscellaneous Civil Petition

£_] other non-PuenmD tort (25) [ Assetforteire (05) (] Partnership and corporate govemnanca (21)
Employment D Petition ra: arbitration award {11) [:l Other pelition (ot specified above) (43)
[ wWeongful termination (36) [ wit of mandate {02)

] other employment (15) (] oterjudical review (39)

2. This case I:l Is LXJfanat complexunder rule 3400 of the Califomia Rules of Court, if the case is complex, mark the
factors requiring exceptional judicial management;
a. D Large number of separately represented parties a. ] Large number of witnesses
b.[_] Extensive motion practice raising dificult ornovel e [ coordination with refated actions pending in one or mofe courts
issues that will ba time-consuming to resolve in other counties, states, or countries, or in & federal cour
c. [] Substantial amount of documentary evidence t. [] substantial postiudgment judicial supervision

Remedies souaht {check off thatf apply): a monetary b nonmonetary; dedaratory or injunctive refief ¢ [ Jpunitive

Number of causes of action {specify).2
This case E__| is [Xlisnot aclass action suit.

If there are any known refated cases, file and serve a notice of related case. (You may ysesform CM??
Date: Iuty 17, 2009
Peter J. Bassing » —— iy

TTYPE OR PRINT NAMEY TSIGNATURE OF PARTY DR ATTORNEY FOR PARTT)

'_ NOTICE

» Plaintiff must file this cover sheet with the first paper filed in the action or proceeding {except small claims cases or casies filed
under the Probate Code, Family Code, or Welfare and Instiulions Code) {Cal. Rules of Courl, nute 3.220 ) Failure 1o file may result
in sanctions,

* File this cover sheet in addition to any cover sheet required by foca! court rule.

» If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on ail
other pariies to the action or proceeding.

e Unless this i a coflections case under rule 3 740 or 2 complex case, this cover sheet will b used for statistical purposes onp:m s

Bosw

Fem Adcoted ir Macctey e CIVIL CASE COVER SHEET G R ol Coun wies 2 0, A e 300
CM-010 {Rev Suly 9, 2007} www Lurkno o gov
LexisNexis® Automated California Judicial Courcil Forms
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Peter J, Bassing (CA St. Bar No, 63315) o L F
il 4300 Redwood Highway, Suite 100 SR L L
3 Fran '9"."0

San Rafael, CA 94903-2103
Telephone: (415) 258-9987
Facsimile: (415) 258-0681

Attomney for Plaintj SEWAGB{ENI QONFERENCE SET
Trahan Mechanical; inc,
DEC 18 2009 -guA

D@Aﬁﬂm yit! S5 YY) Fafecf L

N THE SUPERIOR COURT OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO

CASEQ&C-09'490551

TRAHAN MECHANICAL, INC,, 2
California corporation,

Plaintiff,
V. COMPLAINT ON CONTRACT, STOP
NOTICE AND BOND (PUBLIC
WEST BAY BUILDERS, INC,, a WORKS)
Catifornia corporation, CITY AND
SAFECO INSURANCE
COMPANY OF AMERICA, a

Washington corporation and DOES 1
TO to,

)
)
)
)
)
)
g
COUNTY OF SAN FRANCISCO, %
)
)
;
Defendants. ;

Plaintiff alleges:
GENERAL ALLEGATIONS

1. Plaintiff, TRAHAN MFCHANICAL, INC., is now, and at all times mentioned
in this complaint was, a corperation organized and existing under the laws of the State of
California, with its principal place of business in Marin County, Califomia, duly licensed

by the State of California to perform the work alleged in this complaint.

I
' omplaint of Trahan Mechanical, inc.
on Contract, Stop Notice and Bond (Public Works)

1

i1

T N W T N
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2. Plainti(T is informed and believes, and on that basis alleges, that Defendant
West Bay Builders, Inc.. ("West Bay™) is a Califomia corporation, licensed as a general
building contractor by the California Contractors State Licensc Board.

3. Plaintiff is informed and believes, and on that basis alleges, that Defcndant
CITY AND COUNTY OF SAN FRANCISCO ("City") is a charter City and County, that
is, a governmental entity organized and existing pursuant to the Jaws of the State of
California. PlaintiT is informed and believes, and on that basis alleges, that City is the
owner of the project in the City and County of San Francisco known as the Minnie and
Lovie Ward Recreation Center and Ocean View Park, located at 151 Montana Street
("the Project”). West Bay was the prime contractor on the Project.

4. PlaintifT is informed and believes, and on that basis alleges, that Defendant
SAFECO INSURANCE COMPANY OF AMERICA ("Safeco") is a corporation
organized and existing under the laws of the State of Washington. Safeco isan
admitted surety under the laws of the State of California and is the underwriter of
payment bond No. 6346959, under which West Bay is the principal, filed with the City
in connection with the Project, a true and correct copy of which bond is attached hereto
as YExhibit A" and by this reference made a part hereof. Said bond was made, issued
and executed in accordance with the provisions of Division 3, Title 15, Chapter 7,
Section 3247 to 3252, inclusive, of the Civil Code of the State of Califomia, which said
bond, referring to said Project and contracts in connection therewith, provides that if
West Bay fails to pay any of the persons named in Civil Code Section 3181 fumishing
labor, matenials, or services, ctc,, for or about the performance of the work contracted to
be done on the Project, ar for any work on labor done thereon of any kind, then Safeco
will pay the same in an amount not exceeding the sums specified in the bond, and will

also pay in case sit is brought vpon such hond such reasonable attomey's fee as shall be

Complaint of Trahan Mechanical, Inc.
on Contract, Stop Notice and Bond (Public Works)
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awarded by the Court to the prevailing party in said svit, such attorney's fee to be taxed
as costs in said suit, and to be including in the judgment therein rendered, as is provide
in said bond and/or in the above-mentioned statute, Said bond was duly f{iled with the
City and approved by the regularly constituted authorities thereof.

5. Plaintiff does not know the true names of Defendants DOES 1 through 10 and
therefore sues them by those fictitious names. Plainti{f 1s informed and believes, and on
the basis of that information and belief alleges, that each of those Defendants was in
some manner fegally responsible for the events and happenings alleged in this complaint
and for Plaintiff's injuries and damages.

6. Plaintiff is informed and believes and on that basis afleges, that at all times
mentioned in this complaint, Defendants were the agents and employees of their co-
Defendants, and in doing the things alleged in this Complaint were acting within the
course and scope of that agency and employment,

7. On or about September 15, 2005, Plaintiff and West Bay entcred into a written
Subcontract Agreement concerning the Project, a true and correct copy of which is
attached hereto as "Exhibit B" and by this reference made a part hereof, The terms of
the agreement required Plaintiff to furnish and install various portions of the heating,
ventilating air conditioning fixtures and equipment at the Project and required West Bay
to compensate Plaintiff for work so performed. Plaintiff has performed all work
required by the Subcontract Agreement and written modifications thereof, and Plaintiff
became entitled to payment in the sum of $560,120 as a rcsult of the work performed by
Plaintiff under the subcontract agreement, as so modified. Said work and materials so
furnished by Plaintifl in connection with the Project were and are reasonably worth said
sum. West Bay has paid to Plaintiff the sum of $455,335 in connection wiih the Project,

leaving the sum of $104,785 due and owing.

Complaint of Trahan Mechanical, Inc.
on Contract, Stop Notice and Bond {Public Works)
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8. Additionally, in breach of the express and implied provisions of the
subcontract West Bay caused and suffered various delays on the project, extending the
reasonable and expected duration of Plaintiffs’ involvement with the project, all to
PlaintifT's damage for extended overhead and related damages in the amount of $67,854,

9. The subcontract provides that if any litigation arises between the parties to

enforce the obligations, the prevailing party will be entitled to recover its attorney fees.

FIRST CAUSE OF ACTION
{Breach of Contract and Enforcement of Stop Notice
against City and West Bay)

10. Plaintiff incorporates paragraphs 1 through 9 hereinabove.

11. City holds funds or proceeds allocated for the Project. On or about May 11,
2009, Plaintiff filed with City its stop notice in accordance with the requirements of
Civil Code Section 3103, within the time limits provided by Civil Code Section 3184, A
copy of that stop notice is attached to this complaint as "Exhibit C", and incorporated
by this reference,

12. Plaintiff is informed and belicves and on that basis alleges that, at the time of
the filing and service of the stop notice, there was sufficient money due from City out of
the construction funds allocated to the said project to satisfy Plaintiff's claims and the
reasonable costs of litigation.

13. City and West Bay, and each of them, have failed, neglected, and refused to
pay Plaintiff the sum of $172,639 on the Project, and that sum, plus interest from date of
filing of said stop notice at the rate of 10 percent per annum is now due, owing, and
unpaid. Said failure represents a breach by West Bay of the said Subcontract
Apreement.

WHEREFORE Plaintiff demands judgment as set forth below.

(omplaint of Trahan Mechanical, Inc.
on Contract, Stop Notice and Bond (Public Works)
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SECOND CAUSE OF ACTION
(Enforcement nf Payment Bond
apainst Safeco}

14. Plaintiff incorporates paragraphs 1 through 9 and 11 through 13 kercinabove.

15. Plaintiff gave the notice provided in Civil Code Section 3252(b) within the
time provided in that statute,

16. Although demand has been made, West Bay and Safeco have failed and
refused to pay, pursuant to the terms and ”condEﬁOns of the stop notice refease bond, the
| net amount duz to Plaintiff in conneetion with the said project, to wit, the sum of
$172,635..

WHEREFORE, Plaintiff demands judgment against Defendants as set forth below.

WHEREFORE, Plaintiff demands judgment as follows:

A. On the First Cause of Action, against West Bay,

(a)  the sum of $172,639
(b) interest on the foregoing amount at the rate of ten percent (10%)
per annum from such date or dates as appear accord ing to proof;
«© costs of suit;
(d)  attorney's fees.
B. On the First cause of Action against City and County of San Francisco:

judgment decreeing that any monies withheld by City under and pursuant to the

} stop notice claims of Plaintiff herein alleged be paid to Plaintiff, and applied in

payment and satisfaction of this judgment, and for such other and further relief as

10 the Court may seem just and equitable.

Complaint of Trahan Mechanical, Inc.
on Contract, Stop Notice and Bond (Public Works)
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C. On the Second Cause of action, against Safeco as follows:
(a) the sum of $172,639;
(b) intcrest on the foregoing amount at the rate of ten percent (10%)
per annum from such date or dates as appear according to proof;,
(c)  costs of suit;

{(d)  attorney's fees.

Dated: _;E:‘Jbz 'w)f 2 o2s /i Q p

Peter J. Bassing, Attorney fcr Plam
Trahan Mechanical, Inc.

26 [Complaint of Trahan Mechanical, Inc.
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on Contract, Stop Notice and Bond {Public Works)
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DEW

RECREATION & PARK COMMISSION RESDL.UTI&)N NOD. 0507-014 DATED July 21, 2005
Bond Number 6346959 Premium:, $89,006.00 _
PERFORMANCE BOND & 1 ATOR AND MATERIAL BOND
KNOWN ALL MEN BY THESE PRESENT, That WHEREAS, the Recrention And Parks
Commission of the City and County of San Franciseo, State of Califorma, has awarded to:

West Ray Ririlders, Ine,
250 Bel Marin Keys Blvd. Building A
Novato, CA 94949

berzimfer designoted s the "Principal®, a contract for
Specitiention No. §15PA
Minnie and Lovie Ward Recrcation Center and Ocean View Park
WHEREAS, said Principal is required under the terms of 1aid contract ta furnish a Bond foy the
tahin) peefrmsnce of <od  conact; and 1o furmh a qrpara!r Hond for the paym‘ﬂr of any mat=rials,
pID'-]SiDD.n oI CiheT Supplics, wied i, Pk, for of about the performanie of the work coptracicd 1o be dunce;

MNOW, THEREFORE, we the Principat and (Please enter Surcly Name, Address £ Phone Number}

.Mmm&mmmumhﬁmmmdwmia. 94523

_{925) 969-2000
#5 Surety, are held and firmly bound unto the Ciry and County of Sau Francisco in the penal sum of
‘Ten Million Eight Humdred Ten Thousand

and Ninetezn Dollars

Ten Million Eight Humdred Ten Thousand

and Ninerzen Dollars
$10.850,019.00 $10,810,015.00

PERFORMANCE BOND LABOR AND MATERIAL BOND

lawfu! money of the United States for the payment of which sum well and truly to be made, we bind
ourselves, our beirs, execuiors, administrators, successors and assigns, jointly and severally ﬁ.mﬂy by the
these presents & performance bond and an equal and separate penal sum of a separate labor and manerial
bond. The conditions of this cbligstion is such that if the said Principal does well and faithfully performs afl
the conditions xnd vovenants of said contract, according to the true inten! and mezning thereof, upon his pant
1o be kept and performed, thcn 1hc above obligation is ta be nut! and void, otherwise to reoutin in full force

and effect.

P'!.IFO!HABC‘I!M LABOA AND KLATERIAL BOMD
THE CONINTION OF THIS OBLIGATION 1S SUCH, Trist i 1 phove pourned THE CONDITION OF THIS OBUGATION I8 SUCH, Fad of Lol propal. b or
Prnccal, e o 48 e, o pEore, ohdl R ey, o MID, o My Of 0
hlmmuwmnmmﬂmmﬂmn BACONEROr O pubctreradions, shall i 10 By koF 3y MY, DrOwEOng, o
Ot oDk, usad . LGt K o phoul 1B Derarvbea OF g WOk, Soniracled

Pedommd sl g Pae 3nd M ke weoaer Deran soecked wnd i 8 rEIpec
Sermrding e Tnaid Tus Wend and Taarsen, snd shall Fdevraty and 1avi ANTHESS

| kb ns. o K iy wOv ©F L0 Muraan of sy ked, B STOUS e I Ne

Linarracyent Inpuranc AT woil MIGEC! A0 $30h work O letor, Thas the ety
oF ey 000wl iy B darng. I 3 MU ACE #E0EAny) e KM SoecTied m
Wrg bond, g on Coee et 2 Drosnl unon Bes bond wil Sis Day A ransoratie
SAOTaty'S Sbu, 10 B Nmid by Wt Conl.

P Ty and Cownly of San Frantiscn, da ofters and sgunit, s hess
SVDUNE. Puen a3 phispishon Wi becoe Soll png word, Sibaraida o ShAE e

By rherpn 1 Ull forcy 0 et

mmwmnhlﬂdwndmm
ST 10 N CeTe Ly

posses P A0,
hmﬂcmmmhmm:'nm

And the said Surety, for value received, bereby stipulates and agrees that no change, cxtension of
fime, allerztion or addition to the terms of the contract or to the work o be performed therenmder of the
specifications accompanying the same and no inadvertent overpayment of progress payments shall jn any wisz
affect ity obligztions on this Bond, and it does hereby waive netice of any such change, extension of time,
alteration or addition to the terms of the contract by the work or to the specifications er of iy inadvertent

overpayment of progress payments.
N WITNESS WHEREQF, the abave: boundcd parties have exceuted this instrument under their a=els this
I5thayof _Seprember 2005, the name snd corporate s=a of cach cerporate party being heveto affixed and

these presents duly signed by its und:mgncd representative, pursuant ko authority of ity governing body,

Aporoved a5 to form:
DENNIS §, HERRERA \West Bay Blifddetsy Inc,
Principal

City Attorney :
~ D o vy VA [l
By' = A - :_—__ >

Depury City Anomcy

Exhibit A
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259 Bel Marin Eeys Bivd,
Bollding A
Novato, CA 94949
Phone: (315) 4568972
Faxr: (415) 4550665
Geaeral Contractor
Licenise Nomhber (26859

Subcontract Agreement
Submontract No.269 Q155005

THIS AGREEMENT, made and entered Inip » Novetn, CA, this 15th day of September 2005, by and between
Wezt By Bufiders, Inc., heretnzfter calietl CONTRACTOR, with I printipal office &t 250 Bel Marin Keys Boulevard,
Novatn, CA, bnd Trahan Mechanical, Inc. 60 A Betvegere Street, San Rafael, CA 94501 herelnafter calied

SUBCONTRALTOR.
RECITALS

On or abottt the Bth day of Sept=mber, 2005 Wast Bay Bullders, Inc., CONTRACTOR entered Into & prime onb2 with
gy =nd County of San Frandecn - Director of Publis Weorks, herslmfier calied OWNFR, whose address
For Crandren T4 R2102, tn perform the folwing conetruction works

30 Ven Ness Avenue, Sule 4100, Ian Frenfe,
Minnie and Lovie Ward Recreation Center and

Oiomen Vimy Park
151 Montana Stroet .
- ' San Francieen, CA 94112
) © WEBJob #2569
Sald work ts 1o be performed in acrrdance with the prime contract and the plans and spedfications, Sal plans end
pecifioations have been prepered by or on behalf of Mark Dorlan, ARCHITECT, whose pddress k
30 Van Ness Avenue, Sufts 4100, San Frands, CAB4102.

SECTION 1 ~ ENTIRE CONTRACT

SURCONTRACTOR certffies that it is fully famfllzr with &fl of the terms, condtions and chllpations of the Contrazt
2rd the conditions under whith the work Is 1o be

bocuments, as hereinafter defined, the incation of -the job site,

perfnrmed,andﬁmtr:mlnmmtsAgrwnutbaszdupnnlsim:sngﬂon"ufanafmmzmIsmnnvmy
_relying upon any opintons or reprassntations of CONTRACTOR. This Agreemant represents the entire agreemernt, The
Contract Documents_are Inmorporated In this Agreemert by this reference, with the same force and effect as if they
were set forth 2t length hereln, ammwammmmdlsmbmmmwﬂtbeand are boumsd by amy and oll
nfth:Con'ha:tnoannemsinsumasmey'rdmMBnypannrhanywav,dimﬂyorlndlm:ﬁytnﬁrewnrkmadw
this Agreament, SUBCDHTRACI’ORagmsmbeboundtnCOM‘RkCTDRlnmesamnﬁnnefaridtnﬁremeextznt
aSUJNTRA.':TDR!sbm.mdtDOWNERundﬂ"ﬂ\e th!*Dom,bmeuthnfﬂ!ﬁwnrkpmddedfmmﬂﬂs e
poresment, and that whers, In’ the™ Contract’ Dosuments
spcdﬁmﬁanmudnmmmsuammsm,m pr type of work then such work or spedfization shall
be Irterpreted to apply to SUBCONTRACTOR instead of CONTRACTCR, In the evert of any conflict batwesn the
requirements of the prime contract and this €ubcormrazt, tha SUBCONTRACTOR stall be governed by the provisions
on the SUBCONTRACTOR. The phrase “Contract Documnemts” is defined to mean and indude

imposing the greater duty
this Agreement, together with any exhibts or addenda thersto, the prime contrach, together with: i general,
spplamentary and cther conditions Inciuding aternate 1,2 and 3, addenda and modtfications, plans and spacifications.

SECTION 2 - SCOPE

SUBCONTRACTOR pgreas to fumish all dabor, sarvices, faaterials, instalizton, cartags, holsting, supplies, nsuranze,
routement, e2foiding, tools And rther fagilities of svery kind and destription required for the prompt and efficent
exscstion of the work desaibed ha-,hzrdtﬂpgfnmmeuwknmwnrmmlrypafomedby
SUBCONTRACTOR'S trade or hncidenal o romniete HYAC for the profect in stizt acordence with the Combect

though not  exdusiesly,  spedfied In  Secton(sk

Documents and 25 more particulariy, Py
- penarn] mechanical  requirements, 15050 — basic mechanica!

50200 - Lotuvers and vens, 25000

malsiisls and mothods, 185200 — vihration lsolation snd selzmic control, 15250 — jnsulation, 15500 -~
heating, ventllation and nir conditiontng, 15557 — hydronts systems; 15655 — air handling unts, 15975 ~
temperature controt systems end 15500 - tasting, Adjusting and balanding.

- g ——

L

ot N pamem et

Subcontractor AR5 1
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SECTION 3 = CONTRACT PRICE

CONTRACTDR 2grees tn pay SUBCONTRACTOR for the swich performance of Ks work, the sum o
<eS s-)q-ul-), sulject to pdditons

and deduetions for chanpes In the work 2s may be agreed upon, and to make payment In sroordance with the Payment

Schedhiz, Section 4.
SECTION 4 ~ PAYMENT SCHEDULE Five H (dw.\!m‘_ haapand FI\PE-HW\&'EA".S&\!MSF\’ Fiie ﬂ.ndm’iﬂﬂ
ETS mo ¥y N Paval

‘..% L Wi SPUT ThE DoMiRR DIFFERENCE WITH YO A4B UE .
R of 90% of labor and materiais, which have been % 521 EI%
LEE

NTRACTOR 2grees to pay SUBCONTRACTOR in monthly paymerts _
" plamdInpnslﬁonnndbrwh!&&nﬂgmmmmﬂmbenmeﬂymmpmmmﬂmmnfﬂt
prier to completion ang acceptance of the work shall be eonstrued as evidence of

agresment. No payment made
AEANCE of any part of SUBCONTRALCTOR'S work, Payment Is contingent tmon SUBCONTRACTOR providing the

standard West Bay Bufiders, Inc. conditional and uneonditional fien relesses (Forms AGCC-10 B AGDG-11 iizched),

Insuranca certifticates, and its peryrolls for eny end ¥ of s vendars ang subaonractons 25 2 Hable,
6b -etm "‘ﬁt‘.\!ﬂ“‘f fords fouen ﬁ.ur gnv:‘fmqga\.l?oﬂ

.{(\.. Doyearel bo dpa raode v VO B
) SECHON 5 ~ WAGE RATE DECISTONS / PRIVAILING WAGE / CERTITIED PAYROLL REPORTS Gonk e o \

& _ ;
SUBCONTRALTOR I responsithe for folowing the gukdeines of the Calfornla Labor Codes, induding overtime hous, e
apprentios requirements, etz.. (msmmmmuwmmsummmmm Inftal).

The Generzl Wage Decision applt 3 ¥
mmmmm&wummmwmnmdxmmzmﬂ
wmmﬂmmmmmmmmmhmmnmmmnm {3) working days afer
labor has been pa .

SECTION & ~ GENERAL SUBCONTRACT PROVISIONS
The Generat Subcontracior Provisions are an Integral part of this Agreement. OWNER has entered into a Project
Iabor Agreement {PLA) for this project. SUBCONTRACTOR shall confirm s exsent and adoption of the

wﬁuwmmwmummmdAmMu-mmhmpmm

'SECTION 6.1 —~ EXCLUSIONS . . | o
Cutting, petrhing, blocking, framing, priming, painting, gas piping, condensate draln piping, slectrical, bond, permtts, .

carpentry, soffit vents, aquipment pads, scaffolding, achestns removal, rooftng, flashing for plumbing or efectrical, all work

2t portble/modidar bulidings, ceiling access doors, condrete eoring and sawing, trenching, back fillng, excaverdng and project labor

agreemments
SECTION 7 —SPECIALPROVISIONS __ _ ... . . ... . e

This notice required by Business and Professions Code 7030 ks 2n integral part of this Agreement:

Contractors are required by taw to be loensed and reguiated by the Contractors” State license Board which hes
furtsdiction {0 Investgate omplaints against Contractors i & complaint Is filed within three years of the date of the
afieged violation. Anyqusﬂommnmhuatonhdmmyberefamdmm Registrar, Contractors’ State License

Board, P.O. Box 2600, Sacramentn, CA 95826,
Hieansed and regulated by the Contractors’ State License Board.

Contractors are required by law to be
Anquﬁot:scmm!ngammmhmmmmmdmmmwhmaddmh
Contrattors’ Stats tlcense Board — 1020 "R* Street, Sacramento, CA 95814

SECTION B — TNSURANCE
SUBCONTRACTOR shall, st his epense, procurs tnd mainin nomanes on 2l of his operxtens, In companias
sccepiable tn CONTRACTOR, a3 foliows: Workers' (oranancateny mnd Employer’s Lizbity Insurance,  Workers'
Compensation insurance shall be provided to the full extert required by state bw, and shall ndude 3 Waiker's
Compancation Waiver of Subregation Endorsement {this endarsement must be pttached to the Worker's Compernsation
Cartiirwra) 3 thers s sn mepnstire of njuty to SURSDNTRACTORT emtlovess tnder the US, Longsharsmen’s end
Harbor Workers' Compensation Ad, the Jones Act or urdder laws, reguiations or statues mpplicable to marttima
emnloyaas, overane shall be inchided for such Infuries or datms. Empioyer's IRbilty insurance shall be In an amount
1o less than $1,000,000. each employes for bodlly injury and clismase,
Genveral Uabifity Insurance, SUBCONTRACTOR shall cany Comprehensive-Generzl-Liabity or Commendal Ganeral
Unbility Insurance covering all operations by or en babal of the CLACOINIDALTARnrmAdng Instrance Tor hodiy ey
Jiabiiny and property damzge abiTty for the fimits of tabiity indicated below and Inchuding eoverage fort
ISR Subcontrator SR, 2

N T I e oy
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*pamcomuble tma® chal] he datseminad prrardin t0 the releysnt cmymchinces bt i no event chall ba lees than the
long=et pariod of time required by elther the CONTRACTOR or the SUBLONTRACTOR to pursue to condusion their lags
remediss agalnst the OWNER or other respensible party to obiain payment, induding (but not fimied o) mechanics
fien remedies or cther refeted and simifar remedies.
If the SUBCONTRACTOR 2sserts 8 caim which invobves, In whols o In part, acds or omlssions which are the
wy of tha OMNER or enother party, Including but not Iimited 1o diaims for faflure to pay, Bn extension o
time, delay damagss, or sers work, CONTRACTOR will present the SUSCONTRACTOR'S daim to the OWNER or other
responsibie party, The SUBCONTRACTOR shall cooperats fufly with the CONTRAZTOR In 21l stens taken In connection
whrh prosecuting such claim and shall hold harmiess and reimburse the CONTRACTOR for 211 expenses, induding lagal
expense Incurred by CONTRACTOR, which arises out of CONTRACTORTS submission af SUSCONTRACTORTS daim to
CIWNER or cther responsible party. Any adjudicxtion or award shall bind SUBCONTRACTOR In 2ny aztion or procseding
resolving such » dalm, . .

IH WITNESS WHEREDF: The parties heretn have exorted this Agreement Ives, their hairs, excemutars;
SUCORSSOTS, RATastrators, oo asdipness o the doy and yoar weition Bl

SUBCONTRACTCR
Trahen Machanien!, Ine,

wﬁNJ}ﬂ.— _ -

Y
FEDID # te-oysT84a
Contractors State Lcense No, 77 H I 5Y . Contractor's State Lieense Ho. 626853
E’tg:mubn [partrership [J Proprietorship .Etg:ffﬂﬂﬂm [Jpropretorship

Note; Fallure to mta anci return this contract within thirty daye shall be considared your agreement
to perform the work.on the tenns stated hereln, :

P bl J- b
b . PR

o e —
L
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General Subcontract Provisions

A IHSURAH(I-WMBtaﬂﬂwmmaﬂowmhemnw,mmusyshﬁuhmamﬁnmm
nmupmhamfmﬂmytmmnmmwmmmmmmmnhmmmmtfammsacnnnay-anmtwugm
mawmmmmmdmmwmwmmmcmsmm.

. INDEMNITY FROVISION -SUBCONTRACTOR docs hereby relesse CONTRACTOR and the DISIRICT, and save
CONTRACTOR £nd the DISTRICT hermless from end sgainst all cleims and Habilities of every nahme(inehuding bit not
limited to injury or death of SUBCONTRACTOR'S employess, jnjury or damage to property of persons, mttorneys’ fees, and
cout costs) directly or indirectly arisiog from the performanes of this egrecment , or erising out of the failnre of
SUBCONTRACTOR to comply with the requirement of the SUBCONTRACTOR to provide safc place to work (incheding
28 ranuicad by soctione 3300, 6401, and 6406 of the Californis Labor Code) and from any claims, Joss demeage injury , death
or Eebiling, howwrrr, canend or incmred, melodng iniury 10 or desth of SUBCONTRACTOR'S employezs, resuliing directly
or indireetly from the nanre of the work or provision or supplics or rental of equipment or tools covered by this agreement.
Such duties 1o releass and save CONTRACTCR snd the IDISTRICT Lormlsss shall sxmly t lisbility incurred or clrimed a5 &
result of negligence of the CONTRACTOR or the DISTRICT for CONTRACOTR'S orthe DISTRICT'S sole negligence of

willfi! miscondunet,

-G—IQH.%DF = Conorrenty
Mf[tmm U TR TEA-aenctheh - aberar-Matee

The Coriract Price In Saction 3. The bonds shall be SEINT D
bond

o-Faith Performa

andl shall be provided winin t=n (10) FFoperty mattain bond:

the bor! o mrnedl the nxtonal Board or Surety stndan
ents,

* DI TIME- Time k5 of the essence of this Agresment, nﬂnmmmswmemmmmsmmm
mmmmmwmwmw&stﬁMapnm. 1f the SUBCONTRALTOR takes ssie with
mmmwmmmmmmmmmmmmmﬁmm&smmm_mw

therpafter, mnmmmmmdmmmmmdmmmm L~

various portions Of the work shatl be mealled or tha pricrity of the
preterly conchct of the werk of SHECONTRACTOR on the premises,

D2 srmhs:mmnmmabe'mfedmmmmmmmmwaqmmmmwmdm.wd
m:TR&CTDR,a'MSUE:IHMDRmMmtdbym!ﬂngfu‘mabﬁsmﬂadwmmc:m,b:hmﬂshadbyDMur‘ct?mCrDR,m

bydma;smmwmcrﬂsmmmmmsv.mnm % oy

n-rsmmfrundemdtu'cﬂ!mmmtmpand_.ﬁumm&whtzmdabd@ﬁwmm&ﬁmmcﬁmeﬂ:cdherdnrnrm

mrrrplzﬂmofmemkwﬂmmamcmmbeﬂdnsmmhasmﬁhmww,MMmnrer_-nsbnmllbemade
A i forty- 49} fru se of tha ommenremant oF Rich detay, and under no

omzmmlummwmmpfeumbcmmmamuwmmlmmmmmmmmmmm

OWNER sllows CONTRACTOR for =Hon, W
tmpact Brafysis substantisting the delay, Fallure o SUbmit ths Irpact anaiysts constitites waiver of SUSCONTRATTCRS g forthe ooy,

p3 Hommhn&ﬁﬂmhummmdmmmmnngﬁmdmwmﬂm:}rmwm
mmumwbemmﬁwmmmm,mmmmmmmmm,mmmn
piiatns sdditonal mm-ﬂmmwmmmmmammmmmdmmmmmdnwmm SUBONTRACTOR
mnbemuﬁedtnmmnfhadﬁmwmpammmwm‘mmmamseqmmuemanﬂdhwms.

m.emﬂ:ﬁmmmmsmmmuemmmmdmimm

Notwittseancing the foregoing, CONTRAZTCR shafl 7
Nomna'mwntatmdshaﬂ mqu!l:EmNTRACTDRm mmwdmnmmmmm’mﬂnsmMmelmd

v Subontracor <Y 6

e ey
.

a g

6b4.24

e S
H




\ L } Attachment B4 g

- - ,

% X

CONTRACTOR 1 proseqite ey such deim agatret OVIER szl net enits SUDCONTRACTOR o any gaim for damapes aginst CONTRAZTD Inthe
MWRWMad&mmmmmmmkmmwmmmdalmstsnndaq:ensshmmmme
rerenryting; of the datmmmm,mmmm,Mmmmminmmammmkmnmwa

1%

CDNTRACTUR]nﬂ'!prmﬂQthﬂEdBm.

Al mnunzsmmwm-mmmmnmwfmsbmnwmmmmgs,mmnmumpummmm
mmmmmmm“ﬁnﬂmﬁwsmhwmﬂnmmmmmmmﬂm y
SUBCONTRACTOR

the Contract Price. _
mmmnmmefs)d;v:ﬂmmﬁm of any dixrenansies by pry of the Comact

dicerepancy(ies)- SUBCONTRACTOR
WEMMMMHMMMMWWMWM5MEMWMM

willing by CONTRACYCR. B

v WMmmwmdmmWBanﬁmdmemamﬂcam.Hﬂmmmm“mﬁmmamsm
mmmmmmm.smmmmcmhmwywmﬁm:bepﬁdmmnmm—dmmwnmm
mmmwwmmdmmmwmmmwmuwmmmm.mmmsumxmu
benaﬂefwmwafﬂﬂimm,mﬁs,mmmmdwmmmatedvﬂwmgwwmmwwm
o It makes without wittien drection from CONTRASTOR. Paymest o the CONTRACTOR

CONTRACTORS duty to Iy SUSCONTPACTOR hnﬁu‘hﬂdaﬁﬁ.&@?ﬂ"&mmhmw.m--
o Tiicra thart MmmaMhmmmeMmepmpecﬂmm

frets pr Crect proposal for Ganges i U voprk, Dione et
MMW&WN@M‘MRMW by SUCDNTRAZTUR t0 CONTRACTOR.

breakfowrs ST o 5

£2 Mmmﬂaddmrﬂmuwmmmmwhasermd,ammuﬂwpi‘}daﬁcrs
deﬂnedbythegenera!uﬂhsdﬁ:pmmﬂ,u'mmummmmﬂha‘mmtmmmmmwmm}l
chall be desmed tr hirve abandoned Its datrm. rwmmmmmnwmwmmsmmummcmnmm
mmmmummmmmmmmmmmm&wmmm
mmmmmﬁmmnmmmmmmmmm -

E3 HmsuWrmnMnMumh&m'mmmmmmedhmtmhmdm
mwmmmmmmm nmimtbemmbmtupuncoﬁmmdsnﬂwmmu
drawings, Subcomtractit’s

the
mxmmm‘smw of SUBCD
awmﬁuﬂm&hﬁu&wmﬂmw

mumﬁmmammmmummmmmNmMMW'w

£4 No thanoe,
mnmmmmmmm

prm‘lde'dormt,smﬂmu—_mm lnvn'deurhmwme\yurmborﬂgmnh
mmumwmmmmwumdwmmm

ES FaanﬁdemMﬂaMERmdpthﬁwmmem NTRACTOR znd the SUBCONTRACTOR, the
Wmmmumwmmmwum.mmyﬂmmm

msmuepuuszmm

F. ___DAHAGESCAHSEDIYDEIAY—M memmhmwmmdmmhmmu&vmhm

'ﬁmammmmkmummwamnmmmmmmﬂ
uﬁpmwh!rmmuns:ammwhs.MurmufGod,so

.wmmmmwbemm
masmmdmmdmn-mwwsmummmmmwammm

&, m—mmummmﬁamwm
urnm:rbssnmdu-fxmshedmbe:mdmhﬂbimﬂmﬂ—wsmpﬂeandmwmhdmﬂmwmmmu
mwmmmmmmmmwmemw
umarlss.suacmmcrmwmummummmmmmu&:mwwwmummmmrmm
mmmmummmnmmmmm,mmmsmmmmmmmsdmumm
mummdwm,mmm,mummmwmusmm

Sppropriate
hmmmmmmwmmlmﬂmmmmwm.

H1 rmmsssvmcrok-mﬁnmmmmmnwmmﬂmg!ﬂmnmamdﬁmdm
sidﬂaﬂwmsufas.ﬂd:ntqmwdmmsmummwﬂbmmammfjsmmm,mmﬂmbwm
r _:mmwmﬂdmmmmsmemmnmpmmbmzmdsmmmmd
shovers, ummm;mmmmmawmﬁnmmwmwﬂ.m.mwmmw:nmam
mhmﬁwms_mmmbemdemwmmwmm,mwﬁﬁpw&amﬂmmﬂmmma
' ﬁmmzdmmsmmmummsmpmmwuwmwmmmts
hersin comamed, CDﬁT'nR!."TT:Rﬁ‘E‘,",ﬁB‘::?.‘:ﬂ,!?!‘.'MW-M&HS)MJSMMC&!D R,ptwldeawmuxxam
mummw.adddﬂmmmﬂ,rﬂﬂmmmm,m&umww“ SaATinie ecty pod
amneys'mdm*znts’fesacﬂmﬂymmtdhwodram,
wmm,mmmmmmmmmmm“mm,mmmcoﬂ'mmmaum
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ny ommages sustained by CONTRAZTOR by reason of
m{lﬁ)mﬁtmwmwmmm

mmammmm(ﬁ%)mwmmm
com_mmmm:nmmwmms,mu,mﬂmmmmmmm pﬁﬂmﬂsmmmmmmm

thereol, The notios referred toin this paragraph wil) be sufficent ang compiet=
Mmmwpmwmpemmnmma'rﬂm in this paragraph shall be required.

paymert
Agreement. In the event of an emergency

mmwwamﬂp’rm

mmmmmmmmmnmmmmmmm
Wammlzmmmmmmmwm

when Mmakad tn SLUBCONTRACTOD pf the pdarers choun In thiy

proeiat 3 P L

mmdwmm,nmmm or & part of By payment inder SECTION 4, o

ettormeye Foes incured I good fath on ascount of (1)

protect CONTRACTOR from Foss, biuring costs and acual
g of Sty (3) falhrs pf SUBCONTRACTOR to make piryenanty

mmmmmmmnmwmmmmm
wmmmamuedmmmwmmbﬁmmmmmmm

m\d;mmmmmm {6) feitre of
yneatisianiney

mmmmmwh

mmwwmmzﬂmmﬂmammwh
mwuammummmmmmmmmw
bmmmmmmmmhmmdmmﬂndwm

by ]
mmnmmmmm&mmwmmwmwm
(ﬁ%)mﬂdmtﬂduﬂmmﬂm%)p-mtmmmanmmm :

who SUBCONTRACTOR'S representstive IS

mmwmmmmamamﬁmmumammm

HA mmumamm‘mmmzimmmsnmmmdmmﬂb:mdnrae@tndmmmm

HS Sm:dcz:rmmbﬂwmfﬂmm!a&bebmﬂ*ammsm

mmmsmummmmmmm.

S1RSANTRACTOR acnowiadges that CONTRACTOR has

I eoemon, the CONTRACTOR

or with zn sffiftated mﬁmumdmm&

Wuwmmﬂtmwﬁmdh CONTRASTCR, be
aaﬂdﬂnmﬂn:ﬁmb-mdmd,nrmwvﬁ#ﬂdMsMurm :
guifered on thet or ary gthar comrach, -

mmwmmmmmmmmmmmw@m

Emmbﬁ:mmmwwm

SUGCONTRACTDR aprees to comply with

lawmnydosu,amnvamﬂar,agmstn

all of the terms and condtiions of these lxbor

wmdwadluf&naarsaﬂmwxztnwm_.__, x
| dispuste wmrmu.ﬂmages,uanmmmmmmmmmmmm

procedirs falsbprmpﬂymt!:pmm
nding and final petarmination ¢f the furisdictt

a'rymda.‘!m.‘,‘.ns'::smmabl

mwmmmmM&mnnmﬂWbﬁs,ammm
SUBCDNTRACTOR,

1o payment from CONTRALTOR to

gm:mbemmmmmmmsmammmﬁmé
be the ctigation of the SUBCONTRACTOR
related problem 2t the construction sz, the SUBCONTRACTD

mﬂrmwmahhu’-

*

o A e, Y

to rontinue the proper performance

W iy SAL 3 LY

agreements et forth sbove Insfar 85 SUBCCHTRALTLR Tay
mmmw;m&muﬂhmﬂm

omply with the tas &n provisians of the ppreem
i bruned hmeminy o peenh tinn of frisdicional disoutes, Iny the absenos of Fny such procedurs, of If &xch

mwmmﬂmuwmm. SUBSDNTRALTOR further
mruﬂmmﬁhﬂramﬂbmmmmzsamm

————

imgmmuammsmnm
of s work Wil frterrupion or delry, Should SUBCONTRACTOR'S

CTOR shal besr the fufl Costs therecf. SUBCONTRACTOR shet
' ' Subcontracor <cT . B
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presence or Eoivitles. £TOR shad be bound by 2l relevant boeat, state and federal laws goverrin labor relations, and shall fully Indemnify and
Reid COMTRSCTIE harmises from and Rominst piatms, Babiity, ke, damane, met, Frperves, ncuding stomeys’ fees acnally incumed 1 pocd faith,
mn:s,mwwmﬂmwmnofmwmﬂmdamemmmmmmmmmuﬁ:mmsummma
WmammmnwﬂmmmemdmsmmuMhdrmmmmiWMwmwmmmw
mmmmmﬂdmmmmm,mﬁgmdhﬁsmﬂpmmrﬁmm&m.

© uwnm—mmmmmmmmmmmmmmmmm
mmﬂchhmwdmmwd l‘nrnnybssrrdamgetouwmmgagedhwutmhdtnbymmdlelurad
SUBMNTRALTOR 1 st oot or perform ks work comectly, SUBCONTRACTOR thall ercise prudente 5o that actual final condltions and detals shall result

In perfect ahgrment of fnished surfaces.

1. WORKMANSHIP — Bvery gt of ths yeork hersin gescribed shell ba socited
weorkremittes, pryd mbetantial manmes, AN workmnanship shall bs the bett of It saveral Kieks, end alf materials
ﬁmmmmmmmmmmmmwmmmmumm
mnmmssummwunmmhmmmuwm.

M, Wmmm-mmmmmmwmwmmmmmmmmm
Mmbaﬁmmdmﬂm,z&mywﬂummmmmmmmwmdpmm
rnanutacore or treatment, SUSTOHTRASTOR. MGk LTS Aimeh D CDNTRACTDR o= often pe roqudsd, B roporis of the proorees of Hhe ok pt pny
r:a:zmn*.:z.-.*:tur.‘:m.lgmr:rumwhhmmdmmwnmm;mmwlmvnmdmm
mwmnhn.ﬁﬂhzmwbzmxﬂwmmmmmm,mmsuwmhmdmmﬂux T making or
m.ntnmwmm:wm«mdhmnnmm&mmmmmmﬂ
mammwdmmmmmmmmmmmmmmsmdmmmmm
subsmntisity, or the ease of RS discovery. SURTNTRAZTOR Shall babie for 80) inepaction, reshpment snd retumn oosts on nonoooforming materixds
SUBIONTRACTDR shall not repisce retumed materiats tnfess 5o drected by CONTRACTOR in writing. CONTRATTUR shall petain a1 tights granted herein

notwithstanding the provisions of Paragraph N of this Agreement,

mmssmequmm-hhmumdmmrmMmdmmkammmwmmm be the
SUBCONTRAZTOR to eamine the Rems provided, pnd hanche, store and nstall the name with such ST and care a5 o ersene & satisiactony
mmmmdmmummhmummmmmmm

In ezt acrovtanes wih the Condrart Doomends in the most eoimd,
used i the work herein desoibed chall be
tha best of thelr respeciive Kinds, exoept

Wm'hmh!mmmmmw&wnm&snmnbEdbdm
tertified 2% Interded for the Project, but SUBCONTRACTOR shall be required o mabmiain fnstrance on and bear the risk of loss of or fam to any such
"mmmsmmwhwwunwmﬂmmmmwwmmﬁtwmmqmmu
mmhhmm‘m_mmwwmmmmwmwywqmmdﬂmmm@ﬁmn

full force ang effec, . .

0. mwm-mmmmmmummmmmmmﬁmnm
wmmmummmmmwm,mmm SUBTONTRACTOR, further aoreey to provide
mmummnmmmmmmdnmmwmmmmmm

”"mmﬂmhéhﬂéﬁ"mlﬁmdunamhwmmﬂnwmwmﬂmm&ﬁmmﬂmwaagems,
mum‘mmmmwmwmmmum.
or supphers shal not v the

P.  USE OF CONTRACTOR'S PQUIPMENT - The SUBCONTRACTOR, Its sgents, employess, suibcontractors
permissan of the CONTRACTOR'S designated representztive, SUBCONTRACTOR stll be fuly

CONTRACTORS mquipment without the express written
Wmmmmﬂmmﬂwuwmdmuﬂuﬂmﬂmnmdmms&

nummmamwmm,mmmwmmwmm,mmmmmm,mn—
sknﬂrmm,MuWMMdmmmm act 28 2n ind=pendent contractor &nd shall be prmariy Itable for
WMumﬂmmmwduh)vﬁd!mu&ﬂmsﬂ:mmﬂ:ndmsmmwdmﬂmﬁm
mmmm,mmmmmmammmwm of Faragraph B of Bis Agreemerd,
frcmamm,mmmw,mmmmmwmmmmmmmmMummm by reasen

of such use,

Thi= to ary goods or materal intended to be

Qa mmwﬂ--m—umhdeWMmmmm&umamﬁbm
mrﬂ;mmmammmm.u@mﬁeﬂmdhmmmAmma:t,szmmmmamummmm
mwmmmmmwmmmmmmmmﬁnﬁMhmwmrmarmofb*-‘i
A;rmmﬂ.‘;‘«wrm‘mmbpemadmnvhﬂmmmmdmmmummmm&mummmm,
mpm'cn.mpmmmmm:ﬂmsnmmmmwnmmmmmmwmmmmm

Q.2 mm-%mmmdm&nhmﬂmm be performing "perera!” den o en A t!a!ybass.‘l'h*_ﬂedm
mmmmmmnWMmmm-mmummhmmrdaummmem!. ‘
GUARKNTEE — SUSCONTRACTDR grmrantess al motertale and workmanship mnd agress to repiace Bt Ity soi Cost and Expense, BNO O e
:-a:usfammdmmmem mtu'lakad}tﬂoedMm«mmffmmﬁm?m.___hmmmnm
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prime otrast I however, the bered of pusramtee in the Contrazt Docmments smeets over one (1) year, SUBOCNTRACTDR shail be bourd thitng the
tonper period Sipdated. SUBCONTRACTOR thall further guarantes the materals and workananship of all repair work €ane pursuant to this provision for a

pericd of sighteen (1B) months sfter the repeirs Bre parformed,
ASSIGMMENT DF CONTRACT ~ SUBCONTRACTOR shall not, without writhsn coneent of CONTRACTDR, Bssign, trensfer or sublet any portion or

s

part of the work required by this Agresmnent or AsSi 3Ty payments hereunder in others, 1f SUBCONTRACTOR i fiven weltten consent to msign, transfer
or subist any portion of part of the work, SUBCONTRACTUR shall bind Hs subeontrastnre, mesionsss pr subleiors to 28 of the terms and provisions of this
Agreement. No assignment, sibeoniTadt, of miblet shall be velid onisxs SUBCDNTRACTOR has fully compiied with the provisions of this paragraph,

CONTRAZTOR vy assion or travsfer the whoie part of this Agre=ment, and s rights haretmasr, to any corperation, individual or partnership,

T.  WAIVER = Any act or omission of CONTRAZTDR which SUBCONTRACTOR might daim 55 an excuse for s own fallure to perfeem sl be desmed
walved by SUBCONTRACTOR tindess It shall poty CONTRAZIDR In witting of its intention 1o assert sich eocouse within ten (10) days a™er the octomence of
wmmwmmwmmm“mwmkmmmmmmmdQMAMLmDESqumm

L. ATIORNEYS FEES = In ihe event 2 dispute 2rises B 8 result of this Agreerpent, which leads to arbitration andfer liuoetion, bath me
CONTRAZTOR Brid SUBCONTRACTOR shall bear their own Attomey's fets,

Vi DISPUTES = () I et sy time amy controversy shall srioe betwesn CONTRACTOR and SUBCONTRACTOR regartfing amything pertaining to this
Agreemertt, which the partiet hereto do not promtiy sdhrt ond dererrine, or which the DWNER'S repreessiatve or ARCHITECT canvt decioe 1o the
stiziacilon of hodh nartlar than tha yritten orrlers of EEMTTOAZTIAD bn SHETATTDATTAN chell be follaeesd,

V2 In ths vt Buat the CONTRACTOR and DWNER arbitrete B controversy that, In CONTRAZTOR'S ooinion, Involves SUSCONTRACTORS
Suhcontract requirements andfor dstms arfsing there under, then CONTRACTOR may join SUBCONTRAZTOR as 2 porly to the arbitrabon
SIECONTRACTOR agrees dnd consents to such jolnder, In the svent SUBCONTRACTUR, ks 50 joined, SUBCONTRACTOR shall be bound ond abige by the
termas, admindstration, conditions and rukes of arbitration, snd the awerd of the arbitystors shall be final and binding with respect to 2l daims, and kssues

pregentse] or which were cepable of presentation i the proceedings. .
Va3  Ifat any tme, Ay Contoversy shadl arise betwesn CONTRACTOR and SUBCONTRACTOR, & Is agreed ot CONTRACTOR erd SUBCONTRACTOR

shall shmit-all dispuees o medation &5 & ondiion precedent D demanding acbiretion. In the event medixtion is unsiecesshid, QOKTRACTOR has the
option o direct the dispute o hudical Arbitretion Madiation Service [2.A.M.5.) and/or American Arbitration Assncistion hnd both parttes agree t be oty

by the arbitration mward, and to Berent, &s s full compensation for any daim or ctapte,
VA4 Ifthe SUBCONTRACTOR doss not partidpate 15 B party 0 the CONTRACTOR and DWNER arbitration, SUSCONTRACTOR agrees to fuift] fis duttes

MMMWBMMMMMBWMMUMhaMMMM
wmumwhmm,mmmgmMmmmmdalmmmmmuuumMHmmm

W.1 - INDEMNITY CLAUSE RE: EAFETY AND EMPLOYHENT-- SUECONTRACTOR shall 2t s own eseperise,, cormpdy with CONTRACTORS project safety
program Bnd Al specific safety requirements, kws, Teguistions, nies or ondnances, promuigated by any govemment suthortty, whether siate, federa] or

local, now exdsting o subsstuently enacted, SUBCONTRACTOR shall be ffly respensie for compllance with the provisions of this parsomaph by seiff, s

agents, empiovess, matertal supphers, snd subcontractors with respect o e partion of Bs work, and shall pey, respord tn, or defend By ctation,
acsrccmerntt, fine or periity relsting t the fature of any persen or entity listed herssrder to 5o 2omply,

W2  SUBCONTRAZTOR shall conform o the Equal Employment Oppornfty polldes of the CONTRACTTOR and 2 siate, fecieral and local 1aws, rufes,
reguistions, plans, programs, standarie and regulztions now exdsting or subsequently enacted, SUBCONTRALTUR shal he fully responsible for compliance”
hereunder by tealf, 1 poert, empioyees, Imateriy} suppiers Bnd subcontractors with respect to its portion of the work, and shall pay, respord to, or defend
ey CEtion, Assesanent, fne, perafty, orter, cialm, chame or orfming or vl 2ztion, arising by recon of the faliure of any perty named hereunder to S0

0

e _ Subtontractor Tr{_ 10
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STOP NOTICE —
LEGAL NOTICE TO WITHHOLD CONSTRUCTION FUND
(Public or Private Work)
(Per Callfernia Givil Code Section 3103) _
To: City & County of Szan Francisco, Dept of Public Works Project: Minnie & Lovie Wargd Recreation Center

875 Stevenson Street, Suite #420 151 Montana Street
TADORESYS

(ASCRTSIT 10 A DaMA DR RAYLDAN, USE ACDRETS OF ERANCH BOLDING FIRTE) " ) 3
San Francisco, CA 94103-3903 San Frandisco, CA 94112-2560
TR e =Y T A Iy

TAKE NOTICE THAT 'Trahn hhail! _ _
mas wnii x L
QI = T
whose addressis _P.O, Box 10462, San Rafael CA 949712 o=, =
LSDRLNE OF FLRESCM DR F U CLAMWG 3T0F WOTICE) __.x :U! !C_' ;
has performed labor and furnished materials for 2 work of improvement dcsm'bmﬁ@‘éliow,g_mnnic_
& 1 ovie Ward Recreation Center, 151 Montana Strect. San Francisco, CA 9411257860 =X <
mqmmmmﬁmﬁ-f — TTT
Oc .. .1

Tha tabor and materiats furnished by daimant ar of the folloving general kind: Heating, Veljing, Air

‘Condifinning and Shest Metal
QO OF | AOeY. e ace k. POUPWE NT 7 BATERME B FLINGHED O AGRZED 10 BE FURMIRMID BY CLASART}
The labor and materials wera furnished to or for the follawing party: West Bay Builders 250 Bel Marin

Keys Bivd,, Building A _Novato, A 94849
e AE, GF THL FAR 7 W) CRDERED THE WORK OF BATERALY)

Tolal value of the whole amount of iabor and materials agreed to be furnished

{Original cantract): $521,575.00

Written Change Order: $38,545.00

Expenditurelloss necessitated by project delay: 367.854.00

The value of the labor and materials furnished o date 1s: $527.974.00

Claimant has been paid the sum of: $455,3235.00
$172.639.00

And there is due, owing and unpaid the sum of:

You are required to set aside sufficlent funds to satisfy this dlaim with Interest, court costs and reasanable
costs of litigation, as provided by law. You are also notified that daimant ctaims an equitabie lien against any

" construction funds for this project which are in your hands.

FIRM NAME: Trahan Mechanical ina By: Patrick Trahan

VERIFICATION
I. the undersigned, say: | am the Vica PrasidstlCED of

PAEEDENT OF * WANLCEN OF " A FANTRER OF,* “Cmemi OF - gt OF'

In the foreqoing Stop Notice: § have read sakd Stop Notice and know the contents therecf; the

knowledge.
1 declare under pemalty of perjury under the laws of the State of Callfornia that the foregoing s true and correct.
San Rafael, CA

Executed on ‘Mazd 2009, .at
Pt : .

— the cdlaimart named
sama s trua of my own

[ v 2
T T TIAL REAA- ML (8 THl s wwm LU Y] 3 RWEARM THAT TV COeTE HTT 1F OT0w MrhCE AE TRIF]

REQUEST FOR NOTICE OF ELECTION
(Private Waorks Only)

Thne c.-.mm-‘n sl Dmdr SnmHan 9180 2404 me 409
i b 1803 § NInk M HRE P e et ATos i IR RN SV S R ST S TP

If an elaction Is made not to withhold funds pusuart to this stop notics by reason of a payment bond having been
recorded In socordanee with Secliane 3256 or 3182, plaass sand notlea of such elaction and & copy of tha honed within 20

days of such elaction in the enclosed preaddressed stanpad envalopa, This information musl be provided by you under Civil
Code Sections 3158, 3161, or 3162 *

Signed: :
Ciamgry swp] Loicis Suuli-dcidrens sy Sesrrpmd & meretw |

RAEFORE YOU LISE THIS FORM, FILL IN ALL BLANKS, AND MAKE WHATEVER CHANGES ARE APPROPRIATE AND NECESSARY TO
YOURPARTICULAR TRANSACTION, CONSULT A LAWYER IF YOU DDUET THE FORM'S FTNESS FOR YOUR PURPOSE AND USE,
W, THEC ONTRACTORSGROUP.COM MAKES NO REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, WTTH RESPECT
TO THE MERCHANTASILITY OR FITNESS OF THIS FORMFOR AN INTEDED USE OR PURPOSE REV, 04

{{ﬂ!
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Document Scanning Lead Sheet
Aug-19-2009 10:03 am

L L SR,

Case Number: CGC-09-490551
Filing Date: Aug-12-2009 10:00
JukeiBox: 001 Image: 02550266
PROOF OF SERVICE OF SUMMONS AND COMPLAINT

NICAL INC A CALIFORNIA CORPORATION VS. WEST BAY BUILDERS INC., A CALIFORN

3 ' !
1 i

¥ 001C02590266

Instructions: :
Please place this sheet on top of the document to be‘scanned.
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Alorney or Farty witnout ANorney:

-Peter J. Bassing
.4300 Redwood Highway
Suite 100

:S5an Rafael, CA 93903

Telephone No: (415) 258-9987
Ref No. or File No.:

Attorney for: PlaintifT’

Insert name of Court, and Judicial District and Branch Court:

SAN FRANCISCO COUNTY SUPERIOR COURT

Plaintiff TRAHAN MECHANICAL, INC,
Defendars: WEST BAY BUILDERS, INC.,, et al.

For Cotrt Use Only

D

‘an Franciess Cotinty Superigr Cou
AUG 1 2 2009
GORDOM PARK-LI, Glierk

3?: e —
Deputy Clerf,

SUMMONS

PROOF OF SERVICE Hearing Dater Tinse: Dept/Div:

Case Number:

CGC-09-490551

1. Atthetime of service I'was at least 18 years of age and not a party to this action.

2. Iserved copies of the SUMMONS AND COMPLAINT; NOTICE TO PLAINTIFF; ADR INFORMATION PACKAGE; CASE

MANAGEMENT STATEMENT;; JUDICIAL MEDIATION PROGRAM.

3. a Partyserved:

b. Person served:
ftem 3.a..

4. Address where the party was served. CSC-Lawyers Incorporating Service
2730 Gateway Oaks Drive

Suite 100
Sacramerto, CA 95833

3. Iserved the party:

SAFECO INSURANCE COMPANY OF AMERICA, a Washington corporation
KaShonda Lawson, person authorized by the Agent to accept service for the Party in

a. by personal service. | personally delivered the documents fisted in item 2 to the party or person authorized to receive service of

process for the party {I) on: Tha,, Jul. 30, 2009 (2) at; 2:35PM

6. The "Notice to the Person Served” {on the Summons) was completed as follows:

on bekalf off SATFECO INSURANCE COMPANY OF AMERICA, a Washington corporation

Under CCP 416,10 (corporation)

7. Person Who Served Papers:
a. Jenice Rossner

Recoverable Cost Per CCP 1033 5(a%4XB)
d. The Fee for Service was: $75,00

b. Jean Randall Process Service e. lam:(3) registered California process server
561 Lovuis Drive {7} Independent Contractor
Novato, CA 94945.0000 (ii) Registration No.: 93-02

c. 415 897-2361 {¥ii) County; Sacramento

() Expiration Dare: Sun, Jan. 03, 2019

8. I declare under penally of perfury under the laws of the State of Cal.y'arnia that the foregoing Is trite and correct,

Dafe:

Mon, Aug, 03, 2009 ( . ) ] "

Ruté f‘ﬁ%’ﬁﬁ'ﬁgﬁ‘ﬁ)ﬁm PROQEQF SERVICE \

Jenite Rosshery Jrps 50634
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Filing Date: Nov-22-2010 11:16
Juke Box: 001 Image: 03040148
AL WITH PREJUDICE THIS DISMISSAL RELATES ONLY TO ACTI

VICAL INC A CALIFORNIA CORPORATION VS WEST BAY BUILDERS INC, A CALIFORN

001C03040148
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. CIV-110
ATTORMNEY ORt PARTY WITHROUT ATTORNEY (Nama and Aridressk TELERHONE NO.: FOR COURTUSE OMLY
| Peter . Bassing (SBN 063315) (415) 258-5987
4300 Redwood Bighway, Ste. 100 FAXNO:

San Rafael CA 94%03-2103 (415) 258-0681

i1 D
| | O )
ATToRNeY FoR pame. Plaintiff, Cross-Defendant Trahan Mechanical, Inc. Supericr Gow o Cailfornia
Tvean) Facaa of Courl and rieme of Juclcial distriet 0 branch court, il amy: Ciounty af San Francisco
Superior Court of California
City and County of San Francisco NGOV 22 2018
PLAINTIFFIPETITIONER:  TRAHAN MECHANICAL, INC.

Dl.mkm Tz CQUAT

DEFENDANT/ RESPONDENT: WEST BAY BUILDERS BY: /_ —
Dapoly Clerk
1] Personai h‘:jur?!E gr%%ﬁltfggm'ﬂggf lgl-S @Jlfongful Death CASENUNDER
-] Motor Vehicle [__] Other CGC-08-477790 (consolidated
[T Family Law with CGC-09-490551 and
E:i Eminerit Gomain . others)

Other (specify) : contract, bond
- A conformed copy will not be returned by the clerk unless a method of refum is provided with the documant. -

1. 7O THE CLERK: Please dismiss this action as follows: . , .
a. (1) With prejudice  {2) [_ ] Without prejudice NOTE: This dismissal relates only

b {1} ] Complaint (2) [__] Peition to action and cross—action in
{3) {__] Gross-complaint filed by (name): Case # an {date):
{4) [_] Cross-comptaint filed by (name): on (date);
- " ; . CGC-09-490551
& X1 entire acﬂun of all parties and all cavses of acfion

Date: October 1, 2010
) Peter] Bassing L ’ I ) }L

(TYPE OR PRINT NAME OF ATTORNEY 1 PARTY WITHOUT ATTDRKEY) {SIGNATURE]
7 diamisaal requested ts ol’ specified parties only of specified causes of Attomey or party without atiomey for:
3 fints nd idemi
B O, et acion. b crosa. hmpisints (5 54 iy e (X7 praintitfiPetitioner - DefendanURespondent
D Cross - complainant
> TO THE CLERK: Consent to the above dismissal is hereby given**
Date: 10/14/10 ~
Brian M. Junginger/Defendant & Cross ; ,/

(rveE oR FRINT NAME OF [ 3¢ | ATTORNEY PARTY wmou&ﬁ%ﬁln?/ TURE)
* I a cross-complalnt-or Resporse (Farmlysz) seaking affirmative brney or party w ey for:
respondent) it aner <. DefendantRespondent

rejfef 43 on file, the attomsy far croas-complainant
sign this consent if required by Cede of Clvil Preceéure seclion 581 (i} D PlaintifffPeti

or (i} 5<] Cross - complainant
{To be compleled by clerk
3 [] Dismissal entered as requested on {date):
4 ] Dismissal sntered on {date): as to only {mrame}:

| Dismissal not entered as requested for the following reasons (specify):

6 [ a Aftemey or party without attorney notified on {data):
b. Atiorriey of party without attorney not notified, Filing party failed to provide
] a copy te conformed [__]means ‘o retum conformed copy

Date: Clerk, by . Deputy

FPagaiaofi

Form Adoglad fat Mardalory e REQUEST FOR DISMISSAL Code . . o 3 1300

Judicial Counl of CeMarmss
CIV=110 [Rev. Jaousry T 2007) AW, couin.ca gV
LexisNexis® Automared Catifornia Judicial Council Forms

1ZASKIED)  6b4.34
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POS -
- 1 PROOF OF SERVICE
2 1, the undersigned, declare:
3 I am employed by the law office of McInerney & Dillon, P.C., located at 1999 Harrison
Street, Suite 1700, Qakland, California 94612, am over the age of 18 years and am not a party to
4l the within titled cause. On the date last written/typed below, caused the following document(s):
5 1. REQUEST FOR DISMISSAL
6 I3 +
to be served on the parties, through their attorneys of record by placing true and correcl copies
7| thereof:
gl X (By First Class Mail). In the ordinary course of business such correspondence is
deposited with the U.S. Postal Service at Qakland, California, in 2 sealed envelope,
9 with proper postage affixed, the same day that the envelope is sealed and placed for
collection and mailing
10
____ (By Facsimile transmission). Based on the agreement of the parties to accept service by
il fax transmission, I faxed the documents to the persons at the fax numbers listed below. No
error was repotted by the fax machine that Iused A copy of the record of the fax
12 transmission, which 1 printed out, is attached.
13l . (By UPS Overnight delivery.) In the ordinary course of business such correspondence is
picked up by an agent from UPS at Oakland, California, the same day that the envelope 1s
14 sealed and placed for collection and transmittal
15| ___ By e-mail or electronic transmission. Based on a court order or an agreement of the
parties to accept service by e-mail or electronic transmission, I caused the documents to be
16 sent to the persons at te e-mail addresses listed below. I did not receive, within a
reasonable time after the transmission, any electronic message or other indication that the
17 transmisston was unsuccessful,
i8 ADDRESSEE(s):
19 Peter J Bassing Dennis Herrera
4300 Redwood Highway, Suite 100 City & County of San Francisco
a0 San Rafael, CA 94903 1390 Market Street, 4™ Floor
Attorneys for Trahan Mechanical, Inc San Francisco, CA 94102
21 City & County of San Francisco
22
23 I declare under penalty of perjury under the laws of the State of California that the above is
“Il true and correct.
24 Executed this November 22, 2010, at Oa
25 _—
26
27
SACASES\WBBA\WRE 6096 TRAHANPROOF MASTER upd
28

223

Proof of Service 1 CGC (9 489
6b4.35
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Home About Union City Business

City Services

City Government

MAYGR AND CITY COUNCIL

AGENDAS AND MINUTES
MEETING VIDEOS
COMMISSIONS/COMMITTEES
CITY ORGANIZATION CHART
" CITY STAFF DIRECTORY
CITY MANAGER

CITY CLERK

CITY ATTORNEY

" MUNICTPAL CODE

FiECTED OFFICIALS

ELECTIONS

~ DRECTIONS TO CITY HALL
City Hall
ADMINISTRATIVE SERVICES

" ECONOMIC & COMMUNITY
DEVELOPMENT

" FIRE SERVICES
LEISURE SERVICES
HUMAN RESOURCES
POLICE DEPARTMENT
ORI

TRANSIF AND PARATRANSIF

Contact Us

City Hall Address:

City of Union City

34009 Alvarado-Niles Road
Union City, California 94587
Map

Main Phone Number:
Telephone (510) 471-3232
Fax (510) 475-7318

omud, cipy Cledc'at el iotf @Wm”jofg (Renee) |
I 6";35 |

Contact Us Index

Hours: Monday through Thursdays, 8:00 A.M. to 6:00 PM.
Fridays: 8:00 A.M. to 5:00 P.M. City Hall is closed on alternate Fridays. See schedule

Elected Officials

Mavyor Mark Green
(510) 675-5325
mgreen@ci.union-city.ca.us

Vice Mayor Pat Gacoscos
(510) 675-5624
pgacoscos@unioncity.org

Councilmember Jim Navarro
(510) 675-5613
mailto: uccouncil@jimnavarro.com

Councilmember Emily Duncan
(510} 675-5623
emilyd@unioncity.org

Councilmember Lorrin Ellis
(510) 675-5621

lellis@unioncity.org

Community Emergency Response Team CERT

34009 Alvarado-Niles Road
Union City, California 94587
(510) 675-5401

Community Centers

Hotly Community Center
31600 Alvarado Boulevard
(510) 675-5488

Kennedy Community Center
13333 Decoto Road
(510) 675-5329

Ruggieri Senior Center
33997 Alvarado-Niles Road
(510) 675-5495

Union City Sports Center
31224 Union City Boulevard
(510) 675-5808

City Hall

City Emplovee Directory

City Manager's Office
Larry Cheeves, City Manager {(510) 675-5351
Icheeves@unioncity.org

Administrative Services
Rich Digre, Director (510} 675-5431
rdigre@unioncity.org

Economic and Community Development
Joan Malloy , Director (510) 675-5327
jmalloy@unioncity.org

Leisure Services Department

Jill Stavosky, Leisure Services Manager
(510) 675-5265
jstavosky@unioncity.org

Police Department
Brian Foley , Police Chief (510) 471-1365
UCPD@unioncity.org

Public Works Department
Mintze Cheng, Director (510) 675-5305
rmcheng @unioncity.org

Fire Services

Alameda County Fire Chief Sheldon Gilbert
sheldon gilbert@acgov.org

{510) 618-3490

Personnel
Empioyment Hotline 675-5339
dmorimune@unioncity org

Union City Transit and Paratransit
Wilson Lee, Transit Manager (510) 675-5409
wlee@unioncity.org

Website Administrator
robertom@unioncity.org

| of 2
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BARIT - Contact BART Page 1 of 2

Contact BART

Send us an email

Pick up a postage-paid comment card from a Station Agent or write:
Customer Service
Bay Area Rapid Transit District
P O Box 12688
Oakland CA 94604-2688

Transit Information
- = Operators available 6:00 am . to 11:00 p.m .. seven days a week.
Automated schedules fares and real-time info 24/7.

Local Telephane Numbers

QOakland/Berkeley/San Leandro 510 465-2278

San Francisco/Daly City 415 989-2278 5 | O - 4 @ 4 " 6 O 00
South San Francisco/San Bruno/San Mateo 650 992-2278

Goncord/\Walnut Creek/Lafayette/ 925 676-2278

Antioch/Pittsburg/Livermore/Orinda

Hayward/San Leandro/Fremont/ 510 441-2278 PMb hC/ r_ecﬁ fés Q W 6 _!__ g

Union City/Dublin/Pleasanton

Richmond/El Cerrito 510 236-2278 uem 61.(,0/ / <€
n Duren
i
All other locations 510 465-2278 B R . .
FRT Distndd S )
Comments and Complaints D('JL k/ b
8:30 am to 5:00 p.m., Monday-Friday 24/7 d/(Lr‘M @ Arte ﬁw

510 -4b4 - (084

voice mait

BART Police
Emergency 911
Non-emergency 877 679-7000

Complaints About BART Police
Office of the Independent Police Auditor 510 874-7477

Reporting Security, Safety or Hazardous issues
For urgent matters on BART diat 911 call (510) 464-7000 use the train intercom or
contact a station agent For non-emergency matters call (877) 679-7000.

TDD 510 839-2220
Elevator Availabifity 510 834-LIFT or 888 235-3828
Lost & Found 510 464-7090

or htip:/fwww bart gov/lostandfound

Graffiti Hotline 510 464-6740

6b5.2
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Attachment B5

NOTICE AND AGENDA OF SPECIAL MEETING
JOINT MEETING OF THE CITY COUNCIL OF THE CITY OF UNION CITY
ACTING IN ITS CAPACITY AS THE HOUSING SUCCESSOR AGENCY TO THE
COMMUNITY REDEVELOPMENT AGENCY OF THE CITY OF UNION CITY AND AS THE
SUCCESSOR AGENCY TO THE COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF UNION CITY
SPECIAL MEETING
Tuesday, October 9, 2012

Time: Immediately following the adjournment of the 7:00 p.m. Council/Successor Agency Meeting

City Council Conference Room
34009 Alvarado Niles Road

l CALL TO ORDER — Rolf Call

. ORAL COMMUNICATIONS—comments limited to items on the Special Meeting Agenda

lll. CLOSED SESSION — CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED

LITIGATION
(Pursuant to Government Code Section 54956.9)
(One matter)

IV. CLOSED SESSION — CONFERENCE WITH REAL PROPERTY NEGOTIATORS
(Pursuant to Government Code Section 54956.8)
Property: APN Nos. 087-0102-005, 087-0102-006, 087-0102-007, 087-0102-001, 087-
0102-080
Buyer: City of Union City
Seller: Pacific States Steel Corporation

V. CLOSED SESSION - CONFERENCE WITH REAL PROPERTY NEGOTIATORS
(Pursuant to Government Code Section 54956.8)
Property: APN Nos. 087-0340-003-00, 087-0340-002-00
Buyer: Windflower Properties LLC
Seller: Economic & Community Development Director Malioy and Redevelopment
Manager Evanoff
Under negotiation: Price and terms

VI. ADJOURNMENI

Dated October 5,2012 /s Mark Green
Mark Green, Mayor

6b5.3
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Document Scanning Lead Sheet
Sep-12-2012 1:16 pm

Case Number: CGC-07-466727
Filing Date: Sep-12-2012 1:10
Filed by: GINA GONZALES
Juke Box: 001 Image: 03760416
TEXT JUDGMENT

CLEVELAND WRECKING COMPANY, A DELAWARE CORPORATION VS, WEST
BAY BUILDERS, A CALIFORNIA CORPORATION et al

001C03760416

Instructions:
Piease place this sheet on top of the document to be scanned.
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~ Attachment B5

trial, the jury reached a verdict in favor of Cleveland Wrecking as to its causes of action
for Breach of Contract and Open Book Account, and found that West Bay had violated
the California prompt payment statute as fo progress payments owed to Cleveland
Wrecking. The Court has reached a judgment in favor of Cleveland Wrecking in
connection with its cause of action on First National’s stop notice release bond issued in
connection with the litigation. The parties appealed certain portions of the judgment.
The case was remanded by the Court of Appeal, with instructions to make additional
findings and amend the judgment accordingly, as reflected in this Third Amended
Judgment.
GOOD CAUSE APPEARING THEREFOR, IT IS ORDERED, ADJUDGED AND
DECREED AS FOLLOWS:
Judgment shall be, and hereby is, entered as foliows:
1. Judgment is entered in favor of Cleveland Wrecking and against West Bay
as follows:
| a. On the first cause of action for breach of contract in the principal
amount of $124,250, together with interest at the legal rate of 10% per
annum from November 5, 2007 to November 21, 2008 (the date of the
original judgment) for a total of $13,037.74 in interest;
b. On the fourth cause of action for an open book account in the principal
amount of $107,000;
c. On the second cause of action for violation of prompt payment stafutes,
West Bay improperly withheld payment of $87,000.00 owed to
Cleveland Wrecking in violation of California Business & Professions
Code §7108.5 (“the Prompt Payment Statute”), thus entitling Cleveland
Wrecking to a charge of 2% per month on the amount due from and
after November 5, 2007. Said interest comes to $21,051.62 through
November 21, 2008 (the date of the original judgment} and will continue

to accrue at the rate of $57.21 per day until entry of judgment; and
-2-

[PROPOSED] THIRD AMENDED JUDGMENT 6b 53955 1
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" E-FILED

A Limited Liability Partnership David H. Yamasaki
Including Professional Corporations Chisf Executive Officer/Clerk
EDWARD B. LOZOWICKI, Cal. Bar No. 45536 Superior Court of CA, County of Santa Clara
BRIAN R. BLACKMAN, Cal. Bar No. 196996 Case #1-05-CV-053450 Filing #G-10288
Four Embarcadero Center, 17th Floor By M Rosales, Deputy
San Francisco, California 94111-4106
Telephone:  415-434-9100
Facsimile: 415-434-3947

Attorneys for Plaintiff VIRACON, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC,, Case No. 105CV053450

Plaintift, [Consolidated with Case Nos. 106C V064387
V. and 106CV071242]

WEST BAY BUILDERS, INC., CITY OF
SAN JOSE, and DOES 1 through 25,
inclusive,

Defendants.

WEST BAY BUILDERS, INC.,

Plaintiff,
v

ENGINEERED GLASS WALLS, INC., and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC,,

Plaintiff,
v,

ENGINEERED GLASS WALLS, INC ;
WEST BAY BUILDERS, INC.; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN IOSE; and DOES 1 through
100, inclusive,

Defendants

WO02-WEST:5BBW00937945 |

NOTICE OF MOTION AND MOTION TO
SEVER; MEMORANDUM OF POINTS
AND AUTHORITIES; DECLARATION
OF BRIAN BLACKMAN; [PROPOSED]
ORDER

Date: September 19, 2008
Time: 9:00 a.m.
Dept.: 17

The Honorable Jack Komar

VIRACONS MOEBBE.VG
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E-FILEDk Aug 14 2008 3:39 PM Superor Court of CA County of Santa Clara Case #1-05-CV-053450 Filing #G-10288

(= R S L B o

TO ALL PARTIES HEREIN AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on September 19, 2008, at 9:00 a.m , or as soon thereafter
as this matter may be heard in Department 17 of the above-entitled Court, located at 161 North
First Street, San Jose, CA, plaintiff Viracon, Inc. ("Viracon™) will and does move this Court for an
Order Severing its action (Case No 106CV071242) from the matters consolidated under lead case
Engineered Glass Walls v. West Bay Builders, Inc., et al., Case No. 1-05-CV-(053450.

This Motion is based on California Code of Civil Procedure section 1048(b) and on the
grounds that severance will further the interest of convenience, is necessary to aveid continued
prejudice to Viracon, and will minimize expense and delay.

Plaintiff Viracon bases this Motion to Sever on the following grounds:

1 Its action was improperly conselidated under California Code of Civil Procedwie
section 1048(a).

2. Severance will be convenient to all parties to this litigation. It is clear from the
pleadings that Viracon's action, Case No. 106CV(71242, involves far fewer and different parties
and claims than the remaining matters (Case Nos. 105CV053450 and 106CV064387), as well as
significantly different facts. Because Viracon's action has virtually nothing in common with the
other two consolidated matters, there is no convenience or economy in maintaining the
consolidation — let alone trying all three cases together.

3 A severance will also prevent the continued and inevitable prejudice to Viracon
were the actions to remain consolidated. If Viracon's action is not severed, it will continue to be
delayed by the extensive discovery and pre-trial motion practice that can be expected in

conjunction with the other consolidated matters Plaintiff will also be saddled with the added and
unnecessary expense of participating in discovery, motion practice, trial and trial preparation, as
well as sitting through a much longer trial than if its action were tried alone.

4 Severance will also minimize expenses and delay  Discovery has severely limited
the issues in Viracon’s matter, which amounts to a debt collection ¢claim. Tt will be more

efficiently tried separately because of the divergent issues presented in each case. The other

consolidated actions present legal issues that will require extended discovery and pre-trial

WO2-WEST:5BBW0G937945 | 2 VIRACON 8§ MOT 6165\”7
n
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briefings that will not be required in Viracon's action.

This Motion is based upon this Notice of Motion and Motion, the attached Memorandum
of Points and Authorities, the Declaration of Brian R. Blackman, all papers, records and
documents on file in this action, and such oral arguments as the Court may permit at the time of
hearing.

DATED: August 14, 2008
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By —

“\
( ) f ) BRIAN R. BLACKMAN
. Attomeys for Plaintiff

VIRACON, INC.

WO2-WEST:5BBV00937945 } 3. YIRACON 8§ MDTB‘B)S‘V’s
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Aug 14, 2008 3:39 PM, Superior Court of CA. Caunty of Santa Clara Case #1-05-CV-053450 Filing #G-10288

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The present consolidated action consists of three originally separate lawsuits: (i) Viracon

Inc. v. Engineered Glass Walls, Inc.. et al., Case No 106CV071242 (the "Viracon Action"), (i)

Engineered Glass Walls, Inc. v. West Bay Builders, Inc., et al., Case No. 105CV053450 (the

"EGW Action"), and (ii} West Bay Builders, Inc. v. Engineered Glass Walls, Inc., et al,, Case No.

106CV064387 (the "West Bay Action") Viracon is not a party to either the EGW Action or the
West Bay Action.

The Viracon Action is a relatively straight forward collection métter with very limited
issues and only four defendants — two of which are nominal surety defendants. By contrast, The
EGW and West Bay Actions involve more than thirty different parties, include complex issues
relating to scope of work, construction defects, apportionment of liability, and two different
construction projects The Viracon Action has very little, it anything, in common either legally or
factually with the EGW and West Bay Actions — beyond the naming of West Bay and EGW as
parties. Indeed, the Viracon Action has nothing to do with the Alum Rock Branch Libiary
Project, which — based on the allegations of their complaints — is at the root of the major disputes
between EGW, West Bay, and some twenty-nine (29) other contractors, subcontractors,
materialmen, designers, agents and employees on that project.

Defendant EGW agreed to stipulate to having this matter severed, but defendant West Bay
and its sureties would not. Viracon, therefore, seeks an order severing its straightforward
collection matter from the complex construction defect cases consolidated under the lead case of

Engineered Glass Walls. Inc. v. West Bay Buildets, Inc., Case No 1-05-053450. Severance will

serve the interest of justice, convenience and economy, as well as avoid the continued prejudice to
Viracon inherent from the delay and added expense of having to prosecute its claims as patt of
this much larger consolidated action

1

i
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Aug 14 2008 3:39 PM Superior Court of CA County of Santa Clara Case #1-05-CV-053450 Filing #G-10288

IL FACTUAL & PROCEDURAL BACKGROUND
A. The Viracon Action

Viracon has sued EGW, West Bay and West Bay's payment bond and stop notice 1elease
bond sureties, Safeco Insurance Company of America and First National Insurance Company of
America, to collect more than $110,000 it is owed for specialty glass that it designed,
manufactured and furnished to the Almaden Community Center and Branch Library Project (the
"Almaden Project”). (Ex. A to the Declaration of Brian Blackman ("Blackman Decl.")) West
Bay was the general contractor for this project (1d. at J 13.) West Bay subcontracted with EGW
for the furnishing and installation of curtain walls, entrance doors and glazing. (1d. at [ 14 )
EGW, in turn, contracted with Viracon for the supply of some of the specialty glass it needed to
complete its scope of work on the Almaden Project. (Id atq 15.)

Viracon designed, manufactured and furnished $121,870.56 worth of specialty glass to the
Almaden Project.” (Ex. A at ] 16 to Blackman Decl.) EGW only paid Viracon $11,159 22 for
this glass, leaving a balance due of $110,711 34 (Id. at{ 19.) After EGW failed and tefused to
pay the balance owed, Viracon served a stop notice on the City of San Jose, West Bay and EGW.
(Id. at 20 ) Instead of paying the obligation, West Bay posted a stop notice release bond and
denied Vitacon's demand for payment. (Id. at [ 35-36)

On September 15, 2006, Viracon sued EGW for breach of contract, account stated and
goods sold and delivered. (Ex. A to Blackman Decl } Viracon also sued West Bay and its
sureties on the stop notice release bond and the payment bond for the Almaden Project, claiming
it furnished materials with a value in excess of $110,711 00 to the project for which it has not
been paid (Id) There were no cross-complaints or third paity complaints filed in the Viracon
Action. (Blackman Decl at{2)

The Viracon Action has already undergone a mandatory pretrial mediation session before

Ken Bryant on August 22, 2007 and completed a significant portion of its discovery. (Blackman

! This amount excludes the $1.233 .52 worth of specialty glass that EGW order and Viracon manufactured. but
did not ship because it had not been paid for its prior shipments. Most of the glass EGW ordered was shipped
directly to the project A small portion, however, was shipped, at EGW's request, to its warehouse.

WO2-WEST:3BBW00937945 1 -5- VIRACON'S NBBS SW
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Aug 14 2008 3:39 PM Superior Court of CA County of Santa Clara Case #1-05-CV-053450 Filing #G-10283

Decl. at 13.) Indeed, the parties' discovery has dramatically 1educed the potential issues for trial.
(1d.) Specifically, EGW has admitted that: (1) it ordered the subject glass from Viracon for the
Almaden Project; (2) it did not pay for all of the glass that Viracon furnished to the Almaden
Project; (3) it installed all of the Viracon glass at the Aimaden Project; and (4) Viracon is owed
more than $109,000 for this glass. (Ex B to Blackman Decl.) West Bay, in turn, has admitted
that: (1) Viracon supplied specialty glass to the Almaden Project; and (2) some of the glass
conformed to specifications and was installed at the project. (Ex C to Blackman Decl.)

Given these admissions, there is only one main issue of fact West Bay contends that
some of the glass Viracon furnished to the Almaden Project was broken, stolen or defective. (Ex.
D to Blackman Decl.) West Bay, however, can only point to $1,700 worth of the more than
$110,711.34 that is owed to Viracon as being broken, stolen or defective. (Ex. D to Blackman
Decl) This issue of fact, in all likelihood, will preclude summary judgment Viracon, therefore,
must await trial

Prior to consolidation on September 18, 2007 and with only a few depositions left to take,
Viracon intended on requesting a trial date at the mediation status review that was scheduled for
September 27, 2007. (Blackman Decl. at § 7)) This conference, however, was taken off calendar
following consolidation. The Viracon Action has now sat idle for almost eleven (11) months,
awaiting the consolidated matter to be "at issue " (Id)

B. The EGW Action

The EGW Action arises from wotk EGW alleged performed or failed to perform on the
Alum Rock Branch Library Project (the "Alum Rock Project”). Viracon did not furnish any
material or work to the Alum Rock Project. Viracon was never named, nor could it be, as a paity
in this case. (Blackman Decl atJ 8 ) Viracon, thetefore, knows very littie about the EGW
Action

According to EGW's Amended Complaint, West Bay was the general contractor on the
Alum Rock Project and subcontracted the furnishing and installation of curtain walls, windows
and glazing to EGW (Ex. E to Blackman Decl) EGW claims that West Bay still owes
$333,108.99 for the work it completed on the Alum Rock Project. (Id. at J 10) West Bay
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responded by filing a Cross-Complaint against EGW, claiming inter alia that EGW breached the
subcontract, installed defective material, and failed to propetly conduct, coordinate and supervise
its work on the Alum Rock Project. (Ex. F to Blackman Decl) EGW thereafter filed its own
Cross-Complaint for implied equitable indemnity and contribution, negligence and declaratory
relief against some twenty-nine (29) contractors, subcontractors, material suppliers, designers,
agents and employees that worked on or provided materials to the Alum Rock Project. (Ex. G to
Blackman Decl) At least two of these cross-defendants, Tnemec Company, Inc. and Dependable
Preciston Manufacturing, Inc, have filed their own cross-complaints  (Blackman Decl at§ 10.)

Viracon (a glass manufacturer and supplier) did not manufacture or supply any glass to the
Alum Rock Project. The EGW Action, therefore, bears no factual connection to Viracon or its
claims on the Almaden Project, and cannot be used as eithet defenses to or offsels against
Viracon's claims.
C. The West Bay Action

On May 25, 2006, West Bay filed an action against EGW in connection with their
subcontract for the Almaden Project, alleging claims for breach of contract, negligence and
indemnity (Ex H to Blackman Decl.) West Bay contends that it has been damaged by EGW's
allegedly defective and incomplete work on the Almaden Project. (Id } EGW cross-complained
for breach of contract and recovery on the stop notice release bond and payment bond for the
project (Blackman Decl. at§ 11)
D. Conselidation

The Viracon Action was consolidated with the EGW and West Bay Actions on September
18, 2007 Prior to consolidation, Viracon had only a few (less than 5) depositions left to complete
and intended on requesting a trial date at the mediation status review conference set for
September 27, 2007. (Blackman Decl at{ 7.) Since consolidation, everything has come to a
grinding and prejudicial halt.

As of the last case management conference on June 13, 2008, the consolidated case was
not at issue because all of the parties to the Alum Rock Project claims had not appeared, or been

served, or even possibly identified (Blackman Decl. at§ 13 ) In addition, very little or no
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discovery appears to have been completed in either the EGW or West Bay Actions. (Id) This
invariably means that unless its claims are severed Viracon will have to wait another year for a
trial date.
III. ARGUMENT

Code of Civil Procedure section 1048(b) (“Section 1048(b)") provides that the Court may
otder a separate trial of any cause of action, issue, or issues when such severance is "in
furtherance of convenience, or to avoid prejudice, or when separate trials will be conducive to
expedition and economy " Cal. Civ. Proc Code § 1048(b). Section 1048(b) is precisely the tool
that should be used to separate the Viracon Action from the EGW and West Bay Actions

Couuts regularly employ Civil Procedure Code section 1048(b) to sever unrelated cases
and claims. See, e.g., Roylance v. Doelger (1962) 57 Cal.2d 255, 261-62 (observing that trial
court's discretion to sevet issues for sei)alate trial under Section 1048 affords a solution where a

cross-complaint 1aises complex issues); Linday v. Am. President Lines, Ltd. (1963)

214 Cal App.2d 146, 149 (1963) (ctoss-complaint for indemnity brought by defendant employer
against employee seaman who assaulted fellow seaman plaintiff was improperly stricken, but
could be severed to allow issues raised therein to be tried separately); Omni Aviation Managers,
Inc. v. Mun. Court (1976) 60 Cal. App 3d 682, 685 (cross-complaint for malpractice attached to
unrelated complaint was properly severed).
In upholding a trial court's proper exercise of discretion to sever a cross-complaint under
Section 1048, one court explained:
Section 1048 of the Code of Civil Procedure authorizes a sepaiation
of the 1ssues whenever it can be done without prejudice to a
ubstantial right . The issues, as presented by the cross-
complaint, were purely personal between appellant and those cross-
defendants, and their respective rights thereunder would require an
accounting between them Plaintiffs should not be saddled with this
added burden and cost of trial.

Bratton & Moretti v, Finerman & Son (1959) 171 Cal. App 2d 430, 435 (affirming judgment for

the plaintiff and finding no ertor in the trial court's decision to sever issues raised in the cross-

complaint}.
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This case presents exactly the same situation. Viracon's claims for debt collection have
absolutely nothing to do with the allegations of breach of contract, negligence, indemnity,
contribution and declaratory relief 1aised in the EGW Action. Indeed, the Viracon Action has
nothing to do with the Alum Rock Project. These two distinct cases, thetefore, should be severed.
This is particularly true given that there are more than twenty-nine additional parties to the EGW
Action that have no connection or role in the Viracon Action.

Although the Viracon Action bears some relation to the West Bay Action (because they
arise from the same construction project), their factual and legal issues are very different. The
Viracon Action contains only four claims and two common counts — all aimed at collecting the
more than $110,000 owed for materials furnished to the Almaden Project. (Ex. A to Blackman
Decl ) Moreover, the only rtemaining issue in the Vitacon Action is whether defendants are liable
to Viracon for glass that was broken, stolen or defective, and, if not, how much is Viracon owed
for the glass that was not broken, stole or defective. (Exs. C-D to Blackman Decl.) This issue is
only a tiny piece of the much broader breach of contract and negligence issues raised by the West
Bay Action

By way of contrast, West Bay claims, inter alia, that EGW (i) failed to complete it scope
of work, (ii) breached the covenant of good faith and fair dealing under their subcontract, (iii)
failed, neglected and refused to propeily conduct, coordinate and supervise its work, {(iv) delayed
the project, (v) abandoned the project, and (vi) has failed to defend and indemnify West Bay
under the subcontract. (Ex. H to Blackman Decl.) None of these factual or legal issues are
present in the Viracon Action. (Compare Fxs. A and H to Blackman Decl.) Finally, the West
Bay Action is based on the EGW and Wesi Bay subcontract, which is not directly at issue in the
Yiracon Action

The Viracon, EGW and West Bay Actions are distinct and different, and will require
different proof put on by different witnesses and different evidence The fact that some witnesses
and evidence may be the same in all three cases should not preclude severance. Kaiser Steel

Corp. v. Westinghouse Electiic Corp. (1976) 55 Cal App.3d 737, 746 (bifurcation under C.C.P. §

598 upheid because ends of justice served despite repeat of some evidence in both phases).
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Because, the Viracon Action is distinct and different from the EGW and West Bay Actions, it
should be severed.
A, The Viracon Action Was Improperly Consolidated With The EGW and West Bays
Actions.
Consolidation pursuant to Code of Civil Procedure section 1048 and Civil Code
section 3214 are not a matter of 1ight. Courts enjoy broad discretion to refuse consolidation.
Fisher v. Nash Building Co. (1952) 113 Cal. App 2d 397, 402. Consolidation is properly refused
where individual issues predominate or consolidation would prejudice one o1 more of the parties.

State Farm Mut. Auto Ins. Co. v. Superior Court (1956) 47 Cal App 2d 428, 431-32; Todd-

Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal App.4th 976, 979.

As discussed in detail above, the Viracon Action presents widely divergent issues and
facts from both the EGW Action and the West Bay Action. As such, the Vitacon Action does not
share the "common questions of law o1 fact” required for consolidation under Code of Civil
Procedure section 1048(a). The only common fact shared by all three of theses cases is that West
Bay was the general contractor and EGW the subcontractor. Beyond this simple relationship, the
two contractual disputes between West Bay and EGW fail to share any common questions that
would justify consolidation with Viracon's collection matter .

B. Severance Will Serve the Convenience of All Parties.

Severance will promote the interests of convenience to all parties. The parties to the
Viracon Action and the EGW Action are entirely different (except for West Bay and EGW), as
are the underlying causes of action. (Compate Exs A and E to Blackman Decl ) Because the two
lawsuits have nothing in common (not even the same constiuction project), there is no
convenience or economy in trying the two cases together. In fact, trying these two unrelated
actions would greatly inconvenience the paities. Vitacon's rather simple claims for debt
collection will almost certainly be bogged down and lost in the details of the contract, negligence,
indemnity, contribution and declaratory relief claims of some thirty different parties to the EGW
Action

As for the West Bay Action, the underlying factual and legal issues are completely
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different and more complex than those raised in the Viracon Action. The West Bay Action
addresses all of EGW's work on the Almaden Project and its obligations under their subcontract.
The Viracon Action addresses only a tiny portion of EGW's work on the Almaden Project —
namely the supply of glass and payment therefor.

Absent severance, Viracon will be saddied with the burden of addressing claims,
participating in discovery and settlement conferences, and attending trial of claims that have
nothing to do with it. Viracon is not a party to either the EGW or West Bay Actions. (See
generally, Exs. E-[ to Blackman Decl ) The interest of convenience, therefore, favor severing the
Viracon Action from this consolidated proceeding
C. Severance Will Prevent Continued Prejudice to Viracon.

Severance will also prevent the continued and inevitable prejudice to Vitacon If
Viracon's Action is not severed, its claims will continue to be delayed by the extensive discovery,
settlement and pre-trial motion practice that can be expected in conjunction with the EGW and
West Bay Actions. The complicated legal and factual issues involved in the EGW and West Bay
Actions will delay Viracon's ability to prosecute its simple debt claim. See, e.g., Roylance, 57
Cal. 2d at 261-62; Omni, 60 Cal. App. 3d at 685. In fact, they already have.

The Viracon Action was all but ready for trial in September 2007 when these matters were
consolidated. (Blackman Decl. at {7 ) In the ten months since consolidation, this action is still
not "at issue” and has not begun discovery. (Id.) Viracon, therefore, will likely have to wait
another year before it is given a trial date,

Furthermore, the EGW Action contains fact, issues and more than twenty-nine patties that
have absolutely nothing to do with the Viracon Action. (Exs. A and E to Blackman Decl.) A wial
of the EGW and Viiacon Actions together will unfairly saddle Vitacon with the burden and
expense of attending a much longer and more complicated trial

Finally, Viracon will also be prejudiced if its action is not severed because the majority of
discovery time will be spent on issues completely unrelated to its claims. Viracon should ot be
saddled with the added burden, fees, and costs associated with the additional degree of

complexity associated with the improper consolidation of the Viracon Action with the EGW and
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West Bay Actions.
D. Severance Is in the Interests of Judicial Economy and Efficiency.

Severance of the Viracon Action will minimize expenses and delay. The Viracon Action
can be more efficiently tried separately because of the limited issues and divergent claims and

facts from those raised by the EGW and West Bay Actions. See, e.2., Roylance, 57 Cal. 2d at

261-62. The EGW and West Bay Actions present complex legal issues that will require extended
discovery and pre-trial briefings, as well as a lengthy trial, that will not be required in a trial of the
Viracon Action — a straightforward debt collection claim. Because the claims involved in the
EGW and West Bay Actions ate much mote complicated than those involved in the Viracon
Action, severance is appropriate

IV.  CONCLUSION AND REQUESTED RELIEF

Severance of the Viracon Action is necessary. This action was improperly consolidated
with the EGW and West Bay Actions. Without severance, the various parties (most notably
Viracon) and the Coutt will be inconvenienced and prejudiced. Further, severance will provide a
more efficient resolution of the issues involved in the Viracon Action.

For all the foregoing reasons, Viracon respectfully request that the Court sever the
Viracon Action (Case No. 106CV071242) from these consolidated proceedings and set a trial
dated at a time and date convenient to the Court in or after January 2009,

DATED: August 14, 2008
SHEPPARD, MULLIN, RICHTER & HAMPTONLLP

By ?gﬂfwﬁﬁ/ T~

( j /) BRIAN R. BLACKMAN
Attorneys for Plamtiff
VIRACON, INC.
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SHEPPARD MULLIN RICHTER & HAMPTON LLP
A Limited Liability Partnership
Including Professional Corporations

EDWARD B. LOZOWICKI, Cal. Bar No. 45536

BRIAN R. BLACKMAN, Cal. Bar No. 196996

Four Embarcadero Center, 17th Floor

San Francisco, Califormia 94111-4106

Telephone:  415-434-9100

Facsimile: 415-434-3947

Attorneys for Plaintiff VIRACON, INC.
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David H. Yamasaki

Chief Executive Officer/Clerk
Superior Court of CA, County of Sania Clara
Case #1-05-CV-053450 Filing #G-11558
By l. Cao-Nguyen, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC, Case No, 105CV053450
Plaintiff, [Consolidated with Case Nos. 106CV064387
v. and 106CV071242]
WEST BAY BUILDERS, INC, CITY OF Assigned to. The Hon. Jack Komar
SAN JOSE, and DOES 1 through 25, Department- 17
inclusive,
Defendants DEFENDANT'S CASE MANAGEMENT
' CONFERENCE STATEMENT
WEST BAY BUILDERS, INC,,
Plaintiff, Date: QOctober 24, 2008
v. Time: 10:00 am
Dept: 17

ENGINEERED GLASS WAILLS, INC, and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC,

Plaintiff,
v

ENGINEERED GLASS WALLS, INC.;
WEST BAY BUILDERS, INC.; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN JOSE; and DOES 1 through
100, inclusive,

Defendants
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Plaintiff Viracon, Inc. submits this case status conference statement pursuant Complex
Civil Guideline 6 and the Court's instruction during the August 22, 2008 case management

conference
L SUMMARY OF THE CASE
The present consolidated action consists of three originally separate lawsuits: (i)

Engineered Glass Walls, Inc. v. West Bay Builders, Inc., et al.,, Case No. 105CV053450 (the

"EGW Action"), (ii) West Bay Builders, Inc. v. Engineered Glass Walls, Inc., et al., Case No,

106CV064387 (the "West Bay Action™), and (iii) Viracon, Inc. v. Engineered Glass Walls, Inc., et
al., Case No. 106CV071242 (the "Viracon Action") All three actions arise from the construction

of two public libraties for the City of San Jose, called the Alum Rock Branch Library Project and

the Almaden Community Center and Branch Library Project.

West Bay was the general contractor on both projects and hired EGW to perform certain
wmdow and glazing work at the projects EGW contracted with Viracon to supply glass for
Almaden Library Project. Viracon did not perform any work or supply any materials to the Alum
Rock Project.

EGW has sued West Bay alleging various claims relating to West Bay's alleged failure
and refusal to pay EGW for work it performed on the Alum Rock Project. West Bay has sued
EGW alleging various claims relating to EGW's allegedly defective work, delays and
abandonment of the Almaden Library Project. Viracon has sued EGW, West Bay and West Bay's
payment bond and stop notice release bond sureties to collect amounts due and owing for glass it
supplied to Almaden Library Project.

IL. PROCEDURAL STATUS
A, Pleadings And Motions

The EGW Action was filed on November 3, 2005 with an Amended Compiaint filed on

February 27, 2007 West Bay answered EGW's Complaint and filed a Cross-Complaint in

February 2006.
IThe West Bay Action was filed on May 25, 2006. EGW answered West Bay's Complaint

and filed a Cross-Complamt in June 2006,
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The Viracon Action was filed on September 15, 2006.  All parties have answered

These three cases were consolidated by order dated September 18, 2007 and designated
complex by order dated March 28, 2008 Viracon move for an order severing its claims for
separate trial in August 2008 The Court denied the motion on September 19, 2008.
B. Discovery

1. Written and Deposition Discovery

Viracon has completed all of its written discovery in connection with the Viracon matter
Viracon has one deposition to complete prior to trial Viracon understands that West Bay and
EGW have begun their discovery in connection with the West Bay and EGW Actions and that
their discovery is on going.
C. Trial

The Viracon Action was filed more than two years ago and is ready for trial. Come
November 2008, the EGW Action will be three years old. Viracon requests that the Court set this
consolidated matter for trial in the first half of 2009,

IH, STATUS OF SETTLEMENT DISCUSSIONS

Settlement discussions between plaintiff Viracon and defendants West Bay, its sureties
and EGW have proved unable to resolve the Viracon Action and further settlement discussions
have ceased.
DATED: October 17, 2008

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

By ‘gf?’é«'\y VT
/ } BRIAN R BLACKMAN
L Attorneys for Plaintiff

VIRACON, INC.
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SHEPPARD MULLIN RICHTER & HAMPTON LLP

A Limited Liability Partnership
Including Professional Corporations

EDWARD B. LOZOWICK]I, Cal. Bar No. 45536
BRIAN R BLACKMAN, Cal. Bar No. 196996

Four Embarcadero Center, 17th Floor
San Francisco, California 94111-4106
Telephone:  415-434-9100
Facsimile: 415-434-3947

Attorneys for Plaintiff VIRACON, INC.

E-FILED

Feb 24, 2009 11:21 AM
David H. Yamasaki
Chief Executive Officer/Clerk
Superior Court of CA, County of Santa Clara
Case #1-05-CV-053450 Filing #G-13859
By C. Pinacate. Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

[FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC,

Plaintiff,
V.

WEST BAY BUILDERS, INC_, CITY OF
SAN JOSE, and DOES 1 thiough 23,
inclusive,

Defendants

WEST BAY BUILDERS, INC,,

Plaintiff,
V.

ENGINEERED GLASS WAILS, INC., and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC.,

Plaintiff,
2

ENGINEERED GLASS WALLS, INC ;
WEST BAY BUILDERS, INC ; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN JOSE; and DOES 1 through
100, inclusive,

Defendants
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Case No. 105CV053450

[Consolidated with Case Nos. 106CV064387
and 106CV071242]

Assigned to- The Hon Jack Komar
Department: 17

DEFENDANT'S CASE MANAGEMENT
CONFERENCE STATEMENT

Date: February 27, 2009
Time: 10:00 am.
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Feb 24 2009 11:21 AM Superior Court of CA. County of Santa Clara, Case #1-05-CV-053450 Filing #G-13859

Plaintiff Viracon, Inc. submits this case status conference statement pursuant Complex
Civil Guideline 6 and the Court's instruction duting the last case management conference.
L. SUMMARY OF THE CASE
The present consolidated action consists of three originally separate lawsuits: (i)

Engineered Glass Walls, Inc. v. West Bay Builders, Inc.. et al., Case No 105CV053450 (the

"EGW Action”), (ii) West Bay Builders, Inc. v. Engincered Glass Walls, Inc., et al,, Case No.

106CV064387 (the "West Bay Action”), and (iii) Viracon, Inc. v. Engineered Glass Walls, Inc., et

al., Case No. 106CV071242 (the "Viracon Action”). All three actions arise from the construction
of two public libraries for the City of San Jose, called the Alum Rock Branch Library Project and
the Almaden Community Center and Branch Library Project

West Bay was the general contractor on both projects and hired EGW to perform certain
window and glazing work at the projects EGW contiacted with Viracon to supply glass for
Almaden Library Project Viracon did not perform any work or supply any matetials to the Alum
Rock Project.

EGW has sued West Bay alleging various claims relating to West Bay's alleged failure
and refusal to pay EGW for work it performed on the Alum Rock Project. West Bay has sued
EGW alleging various claims relating to EGW's allegedly defective work, delays and
abandonment of the Almaden Library Project Viracon has sued EGW, West Bay and West Bay's
payment bond and stop notice release bond sureties to collect amounts due and owing for glass it
supplied to Almaden Libiary Project

IL. PROCEDURAL STATUS
A. Pleadings And Moftions

The EGW Action was filed on November 3, 2005 with an Amended Comptlaint filed on
February 27, 2007. West Bay answered EGW's Complaint and filed a Cross-Complaint in
February 2006.

The West Bay Action was filed on May 25, 2006, EGW answered West Bay's Complaint

and filed a Cross-Complaint in June 2006.

The Viracon Action was filed on September 15, 2006. All parties have answered.
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These three cases were consolidated by order dated September 18, 2007 and designated
complex by order dated March 28, 2008 Viracon move for an order severing its claims for
separate trial in August 2008. The Court denied the motion on September 19, 2008

The consolidated action is set for trial starting on April 20, 2009 and Mandatory
Settlement Conference on April 15, 2009
B. Discovery

1. Written and Deposition Discovery

Viracon has completed most of its written discovery in connection with the Viracon
matter. Viracon has a few deposition to complete prior to ttial. Viracon understands that West
Bay and EGW have begun their discovery in connection with the West Bay and EGW Actions
and that their discovery is on going.

C. Trial
Ihe Court has set the consolidated case for trial starting April 20, 2009
III.  STATUS OF SETTLEMENT DISCUSSIONS

Viracon completed a full day mediation with West Bay before mediator Ken Bryant in the
fall of 2007 That mediation was unsuccessful Settlement discussions between plaintiff Viracon
and defendants West Bay and its sureties are ongoing.

DATED: February 20, 2009
SHEPPARD, MULLIN, RICHTER & HAMPION LLp

By 'ﬁﬁ}tgzﬂ W\.___._
[ /) BRIAN R. BLACKMAN
- Attorneys for Plaintiff

VIRACON, INC.
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SHEPPARD, MULLIN, RICHTER & HAMPTON 11P
A Limited Liability Partnership
Including Professional Corporations

EDWARD B. LOZOWICKI, Cal. Bar No. 45536

BRIAN R. BLACKMAN, Cal. Bar No. 196996

Four Embarcadero Center, 17th Floor

San Francisco, California 94111-4109

Telephone:  415-434-9100

Facsimile: 415-434-3947

Attorneys for VIRACON, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC, Case No 105CV053450

Plaintiff, [Consolidated with Case Nos : 106CV064387
and 106CV071242]

v

WEST BAY BUILDERS, INC , et al. STIPULATION FOR ENTRY OF
JUDGMENT
Defendants

WEST BAY BUILDERS, INC,,

Plaintiff,
V.

ENGINEERED GLASS WALLS, INC , et al

Defendants

VIRACON, INC,

Plaintiff,
i

ENGINEERED GLASS WALLS, INC, etal,

Defendants
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TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff Viracon, Inc. ("Vitacon") and defendant Engineered Glass Walls, Inc, ("EGW")
hereby stipulate to entry of judgment in favor of Viracon and against EGW with reference to the
folowing recitals

A On or about May 5, 2004, West Bay Builders, Inc. ("West Bay") entered into a
prime contract with the City of San Jose (the "City") for the construction and completion of a
public work project commonly known as the Almaden Community Center and Branch Library
Project, located at 6445 Camden Avenue, San Jose, California 95120 (the "Project");

B On or about May 25, 2004, West Bay entered into a subcontract with EGW for the
supply and installation of all glazing, curtain walls and entrance doots for the Project;

C. EGW contracted with Viracon for the supply of specially designed and
manufactured glass for the Project;

D. On September 8, 2005, Viracon served a Preliminary 20-Day Notice on the City,
West Bay, and EGW, identifying Viracon as a glass supplier for the Project;

E. Throughout the course of the Project, EGW ordered from Viracon and Viracon
furnished to the Project approximately $121,870.56 worth of specially designed and manufactured
glass to the Project;

F. EGW did not pay Viracon for all of the glass that Viracon furnished to the Project;

G On September 15, 2006, Viracon filed an action in the Santa Clara County Superior

Court, entitied Viracon, Inc. v. Engineered Glass Walls, et al., Case No. 106CV071242 (the

"Action");
H. Viracon contends that it is owed $110,711 34 for specialty glass that it

manufactured and furnished to the Project, plus attoiney's fees, costs, and interest;

STIPULATION

H IS HEREBY STIPULATED AND AGREED by and between Plaintiff Viracon and
Defendant EGW as follows:
I The Court shall enter judgment in Viracon's favor and against EGW in the

principal amount 0of $110,711 34;
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2. Viracon may apply to the Court on an ex parte basis for the entry of
judgment. EGW hereby waives notice of any proceeding to have judgment entered in accordance
with patagraph 1 of this stipulation.

3. EGW further waiveS any right to set aside the judgment, appeal thetefrom,
or otherwise attack the validity of the judgment.

4, This stipulation may be executed in any number of counterparts The
parties agree that a facsimile signature shall be treated in all respects as having the same effect as
an original signature.

5 Thss stipulation is without prejudice to Vitacon's independent causes of
action in the Action against co-defendants West Bay Builders, Inc , Safeco Insurance Company of
America, and First National Insurance Coinpany of'An}'éIic .

IT IS SO STIPULATED.

=3
VIRACON, INC \

Name:
Title:

APPROVED AS TO FORM:
Dated: March , 2009

SHEPPARD, MULLIN, RICHTER & HAMPTON tLP

EDWARD B. LOZOWICKI
BRIAN R. BLACKMAN
Attorneys for Plaintiff
Plaintiff Viracon, Inc.
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2. Viracon may apply to the Court on an ex parte basis for the entry of

judgment. EGW hereby waives notice of any proceeding to have judgment entered in accordance

with paragraph 1 of this stipulation

3 EGW further waives any right to set aside the judgment, appeal therefrom,
or otherwise attack the validity of the judgment.

4. This stipulation may be executed in any number of counterparts. The
paities agree that a facsimile signature shall be treated in all respects as having the same effect as
an original signature.

5. This stipulation is without prejudice to Viracon's independent causes of
action in the Action against co-defendants West Bay Builders, Inc., Safeco Insurance Company of
America, and First Nattonal Insurance Company of America.

IT IS SO STIPULATED.
ENGINEERED GLASS WALLS, INC.

Name:
Title:
VIRACON, INC
71
Name: (/ pri fw
Title: V£, Y Finaace

APPROVED AS 10 FORM:
Dated: March 2009
SHEPPARD, MULLIN, RICHTER & HAMPTON LLP

L

oy e ;’2{//%’ /

By

EDWAI{B”E/LOZOWICKI
BRIAN R BLACKMAN
Attorneys for Plaintiff
Plaintiif Viracon, Inc.
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1 || Dated: ﬁ@cﬁ G[, 2009
2 LAW OFFILES OF C L. HASTINGS
3
4 By
5 CEL&RIJESI“E£ASTTBHES
Adtorneys for
6 IDeﬁnu%//,Ehu;nntnudCﬂassﬁvaﬂs,Inc
7
2
9
10 Enny of Judgment providing that jud; may‘\%e entersd horein in favor of plaintiff Viracon,
114 me. ("Viracon™); /// \‘
12 IT IS HEREBY O}B that judgment be &hﬁ:ﬁb}? is entered in favor of plaintiff
13 Wiracon and against éni EGW in the principal m:m\di"\f‘a’l 10,711.34.
14 i Dated: Apell _, //o N
15 %,
16 TEE HQNEEABLB JACKKOMAR
SUPERIOR COURT JUDGE
17 N
18
15
20
21
22
23
24
25
26
27
28
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SHEPPARD MULLIN RICHTER & HAMPTONLLP

A Limited Liability Partnership
Including Professional Corporations

EDWARD B. LOZOWICKI, Cal. Bar No. 45536
BRIAN R. BLACKMAN, Cal. Bar No. 196996

Four Embarcadero Center, 17th Floor
San Francisco, California 94111-4106
Telephone:  415-434-9100
Facsimile: 415-434-3947

Attorneys for Plaintiff VIRACON, INC.

E-FILED

May 5, 2009 3:29 PM
David H. Yamasaki
Chief Executive Otficer/Clerk
Superior Court of CA, County of Santa Clara
Case #1-05-CV-053450 Filing #G-15423
By C Pinacate, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

ENGINEERED GLASS WALLS, INC.,

Plaintiff,
V.
WEST BAY BUILDERS, INC., CITY OF

SAN JOSE, and DOES 1 through 25,
inclusive,

Defendants.

WEST BAY BUILDERS, INC.,

Plaintiff,
v

ENGINEERED GLASS WALLS, INC., and
DOES 1 through 20, inclusive,

Defendants

VIRACON INC,,

Plaintiff,
v

ENGINEERED GLASS WALLS, INC ;
WEST BAY BUILDERS, INC.; SAFECO
INSURANCE COMPANY OF AMERICA;
CITY OF SAN JOSE; and DOES 1 through
100, inclusive,

Defendants

Case No. 105CV053450

[Consolidated with Case Nos. 106CV064387
and 106CV(071242]

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
VIRACON'S MOTION FOR AWARD OF
ATTORNEYS' FEES AND COSTS

Date: June 12, 2009
Time: 9:00 am.
Dept.: 17

The Honorable Jack Komar

WO02-WEST:5BBW01505231 1

MEMORANDUM OF P'S & A'S m
AWARD OF ATTORNE TS
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E-FILEL}:|May 5. 2009 3:238 PM Superior Court of CA, County of Sania Clara Case #1-05-CV-053450 Filing #G-15423